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crystal ballzga;ingk enforcers must looA to the future and successfully predict outcomes. ,s 
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four Jurisdictions around the Borld supplement the global analysis to inform the reality 
of multizJurisdictional deals. Ghe Luide draBs not only on the Bisdom and eIpertise of 
distinguished practitioners from a range of JurisdictionsE but also the perspective of former 
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INTRODUCTION

werger control Bas introduced in Dapan by the 947’ Dapanese ,ntimonopoly ,ct ),w,CE 
together Bith DapanFs -rst competition rules. werger control is enforced by the Dapan 
‘air Grade 2ommission )D‘G2CE Bhich Bas established as an independent administrative 
oUce Bith broad enforcement poBers and is currently composed of a chair and four 
commissioners. Ghe D‘G2 has primary Jurisdiction over the enforcement of merger control 
under the ,w,. Ghe ,w, does not set out any speci-c procedural steps in relation 
to remedies. Ghe D‘G2Fs basic stance toBards merger remedies is set out in a series 
of its oBn guidelinesE including 8Holicies 2oncerning Hrocedures of PevieB of jusiness 
2ombinationF )the werger HoliciesC and 8Luidelines to ,pplication of the ,ntimonopoly ,ct 
2oncerning PevieB of jusiness 2ombinationF )the werger LuidelinesCE both of Bhich have 
been revised to reVect developments in merger control.[1] Ghe Luidelines 2oncerning the 
,ctivities of Rnterprises GoBard the Peali;ation of a Lreen Society qnder the ,ntimonopoly 
,ct )the Lreen LuidelinesC also provide some guidance on merger remedies for business 
combinations that are implemented for the purpose of realisation of a green society.[2]

REMEDIES: BASIC FRAMEWORK

Harties can propose remedies to the D‘G2 at any stage of its revieBE including at the 
preznoti-cation stage or during the Hhase : or Hhase :: revieBs. Ghe D‘G2 Bill considerE 
in each caseE approving the proposed transaction basedE Bhere relevantE on voluntary 
undertaAings proposed by the transaction parties. :n broad termsE the werger Luidelines are 
in line Bith the Ruropean 2ommissionFs 0663 Notice on Pemedies[3] )although less detailed 
in their contentC and share the general obJective of ensuring a competitive marAet structure 
through appropriate remedies to competition issues. Ghe D‘G2Fs Billingness to consider 
such remedies is set out in Hart :• of the werger LuidelinesE Bhich stipulates that appropriate 
remedies Bill be considered based on the facts of individual cases.

,s in many other JurisdictionsE the D‘G2 prefers that remedies shouldE in principleE be 
structuralE such as the transfer of all or part of a particular business Bith the aim of restoring 
competition lost as a result of the transaction to prevent the resultant group from controlling 
pricing or other marAet factors. KoBeverE the D‘G2 acAnoBledges that there may be cases 
Bhere behavioural remedies are appropriate. ‘or eIampleE in 0601E the D‘G2 cleared the 
proposed acOuisition of shares in a neBly established manufacturing subsidiary of Nippon 
2hutetsuAan by MubotaE based on the premise that the parties agreed to establish a Joint 
venture that only operates the frontzend manufacturing of ductile iron pipesE Bhile the parties 
engage in sales of these products separately. jehavioural remedies Bere also accepted 
in the case of an acOuisition of Nippon 2argo ,irlines )N2,C by ,N, Koldings. , detailed 
eIplanation of the behavioural remedies used in these cases is set out beloB.

PROCEDURAL ISSUES

CONSULTATION PRIOR TO NOTIFICATION

,s in many other JurisdictionsE parties are able to engage Bith the D‘G2 in consultations 
)including possible remedial commitmentsC Bell before formal noti-cation is due. :n 
practiceE the preznoti-cation consultation system in Dapan differs from that of many other 
Jurisdictions in terms of the depth of feedbacA that the D‘G2 may provide at this early stage. 
Pather than having to Bait until competition concerns have been identi-ed by the authority 
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before initiating remedy discussionsE parties can )and are advised toC approach the D‘G2 to 
discuss a potential solution Bell in advance of -ling a formal noti-cation.

Ghe D‘G2 often shoBs its Billingness to investigate transactions that are beloB the 
noti-cation thresholds but may raise competition concerns. ,s is the Kubota/Nippon 
Chutetsukan case discussed beloBE the preznoti-cation consultation is also used to consult 
Bith the D‘G2 on Bhether a voluntary noti-cation is recommended for those beloBzthreshold 
transactions.

RIperience suggests the D‘G2 adopts Ouite a VeIible approach toBards topics to be 
discussed during the prior consultation stageE and the scope of the D‘G2Fs preznoti-cation 
revieB remains relatively Bide. Ghis is inVuenced in part by the fact that the D‘G2E liAe 
the transacting entitiesE cannot 8stop the clocAF of the Hhase : revieB period once formal 
noti-cation has been received )as eIplained beloBC. Ghe D‘G2 therefore often prefers to 
commence discussions prior to formal noti-cationE to alloB itself suUcient time to analyse 
compleI cases.

:ndeedE the D‘G2 may engage in marAet testing during the preznoti-cation period. Ghe case 
team often issues Ouestionnaires or conduct hearings and intervieBs Bith competitorsE 
customers and other interested third parties at this stage. Ghis permits the D‘G2 to 
address relatively substantive issues promptlyE thereby alloBing the parties time to prepare 
counterarguments or rebuttals to any negative feedbacA received from third parties during 
the marAet testingE and to prepare remedial measures to propose to the D‘G2. Ghe 
informal preznoti-cation consultation process relies on a reciprocal relationship of trust 
and cooperationE as the D‘G2 mayE depending on the caseE invest signi-cant resources in 
a transaction even prior to receiving formal noti-cation of the proposed mergerE and the 
transacting parties Bill be eIpected to engage fully and provide signi-cant amounts of 
information at this preliminary stage. Ghe system relies on the close BorAing relationship 
betBeen the D‘G2 and Dapanese counselE Bho BorA together to ensure that viable solutions 
are agreed in a timely fashion.

Ghe D‘G2 Bill not issue binding guidance as to its substantive revieB of the case during the 
preznoti-cation phase. KoBeverE in practiceE provided that the companies in Ouestion have 
fully cooperated Bith the D‘G2 in providing the fullest amount of information possibleE and 
that the D‘G2 is able to gather enough data on the industry and marAet liable to be affectedE 
the D‘G2 rarely diverges from the advice it provided at the preznoti-cation stageE unless some 
material difference comes to light that necessitates a rezevaluation of the potential effect on 
competition. 2onsultation Bith the D‘G2 at an early stage is vital for the smooth operation of 
the revieB. Ghis is particularly important given the inVeIibility of revieB timetables in DapanE 
as outlined in the folloBing section.

PROCEDURE AFTER NOTIFICATION

PHASE I REVIEW

xhen a company submits a noti-cation form to the D‘G2E that company is prohibited from 
effecting the contemplated transaction until the eIpiry of a ¥6zcalendarzday revieB period. 
Ghe D‘G2 may permit a shortening of the Hhase : revieB period in response to a formal 
reOuest by a companyk hoBeverE once the revieB period has begunE it cannot be eItended by 
either the D‘G2 or a notifying party. , reOuest for further information from the D‘G2 as part 
of a Hhase : revieB does not stall or restart this revieB period.
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:nsteadE Bhere discussion Bith the D‘G2 suggests that the transaction Bill not be cleared 
under the Hhase : revieBE the usual practice is for the parties to BithdraB the noti-cation 
and re-le it at a later date once further appropriate remedies have been agreed betBeen the 
parties. ,s Bell as the bene-ts of avoiding a lengthy Hhase :: revieBE under the Dapanese 
system this has the additional bene-t of protecting the con-dentiality of the transaction and 
of the remedies agreed. xhen opening any Hhase :: revieBE the D‘G2 Bill publicly announce 
that it has begunE thereby maAing the proposed transaction publicE even if it is not yet in 
the public domain. jecause of thisE Bhere con-dentiality of the transaction is importantE 
companies often prefer to BithdraB their noti-cation and conduct private discussions Bith 
the D‘G2 regarding further remediesE in an attempt to ensure that the transaction is cleared 
under a Hhase : revieBE to maintain the con-dential nature of the transaction.

Pemedies are proposed by the parties rather than the D‘G2. qsuallyE the D‘G2 Bill -rst 
indicate its competitive concerns to the partiesE Bho Bill then offer merger remedies to 
address those concerns. KoBeverE in some casesE the parties Bill prezemptively offer merger 
remedies themselvesE Bithout the D‘G2 having to raise concerns about the transactionE thus 
increasing the chances of the D‘G2 being able to clear the transaction Bithin the ¥6zday 
Hhase : revieB period. Hreznoti-cation consultation assists parties in preparing merger 
remedies in this Bay.

,lthough the D‘G2 publishes a Ouarterly summary of cases that it has clearedE the summary 
provides no information regarding remedies that contributed to the transactionFs clearance. 
NeverthelessE some limited information about cleared cases that have involved merger 
remedies is disclosed as part of the D‘G2Fs annual revieB or in a press release regarding the 
clearance. GhereforeE notifying corporations often -nd a lacA of public precedents to indicate 
the remedies that have been acceptable to the D‘G2 in past cases. Ghis lacA of publicly 
available information increases the importance of both )9C involving eIperienced Dapanese 
counsel early in the discussions of proposed remedies Bhere the transaction is liAely to be 
caught by the ,w,E and )0C timely preznoti-cation consultation Bith the D‘G2.

PHASE II REVIEW

,t the close of the ¥6zday Hhase : revieB periodE the D‘G2 Bill normally either )9C Judge that 
the business combination in Ouestion is not problematic and give a noti-cation to the effect 
that it Bill not issue a ceasezandzdesist orderE or )0C indicate that a more detailed revieB is 
necessary. :n the latter caseE the D‘G2 Bill usually reOuest that the notifying entity submit 
further reports and documentation. xhen the D‘G2 reOuires the notifying party to submit 
these reportsE it Bill release a statement to the public to that effect. Ghe D‘G2 Bill con-rm to 
the notifying party Bhen it has received all the information it reOuires.

Ghe Hhase :: revieB period Bill conclude at the eIpiry of the later of )9C 906 calendar days after 
the D‘G2Fs receipt of the formal noti-cation of the proposed transactionE or )0C 46 calendar 
days after the D‘G2 con-rms that it has received all reOuired information.[4] jecause option 
)0C is conditional on the D‘G2 being satis-ed that it has all the necessary informationE 
there is alBays some uncertainty at the outset of a -ling as to the latest date on Bhich 
clearance )or notice of a ceasezandzdesist orderC can be received. 2lients are often Aeen 
to establish the maIimum possible time frame for the D‘G2Fs revieBE particularly Bhen the 
transaction involves multiple Jurisdictions )as the parties Bill usually Bish to coordinate their 
applications and the liAely clearance dates Bith the various authorities involvedC. KoBeverE as 
a practiceE the D‘G2 has discretion as to Bhen it feels that it has received all the information 
it reOuires. ,s Hhase :: is limited only by the later of the dates described in options )9C and 
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)0C aboveE the inability to predict Bhen the 46zday period Bill begin casts uncertainty over 
the overall longzstop date for a Hhase :: revieB. Ghis uncertainty adds to the importance of 
preznoti-cation discussions Bith the D‘G2E to ensure that as much information as possible 
is provided early to alloB the D‘G2 to revieB as sBiftly as it can.

,t the end of the Hhase :: revieB periodE the D‘G2 Bill eitherT

/ decideE based on the additional information or as a result of additional remedies 
proposedE that the merger in Ouestion Bill not be problematic and notify the parties 
that it does not intend to issue a ceasezandzdesist order )although the D‘G2 reserves 
the  right  to  issue such an order  at  a  later  date  if  remedies  are  not  properly 
implementedCk or

/ provide 8prior noticeF of a ceasezandzdesist order. Hrior notice is provided by the D‘G2 
to the transaction parties to permit them increased rights of defencek the receipt of 
the notice alloBs the parties to discuss and rebut the D‘G2Fs arguments in favour of 
issuing a ceasezandzdesist orderE see evidence used in forming these argumentsE and 
engage in formal meetings Bith a separate oUcer of the D‘G2.

TYPES OF MERGER REMEDIES

Ghe werger Luidelines set out the basic forms of remedies that are typically acceptable to the 
D‘G2. Ghese measures can be taAen either independently or in combinationE as appropriate 
in the circumstances.

Ghe D‘G2 considers that the most effective remedies are those that either establish a neB 
independent competitor or strengthen eIisting competitorsE so that these competitors can 
serve as an effective checA on competition. Ghese measures include the transfer of all 
or part of the business of the postzmerger groupE the dissolution of an eIisting business 
combination )such as through the disposition of some or all of the voting rights held in 
another companyC or the elimination of business alliances or agreements Bith third parties. 
,lthough Bhere the remedy taAes the form of a transfer the D‘G2 prefers that a buyer is 
found and identi-ed to the case team prior to the D‘G2Fs approval of the trans actionE this is 
not alBays necessary.

:n the past yearsE a monitoring trustee is rarely used as part of the structural remedies. 
:nsteadE it Bas the D‘G2Fs case team that monitored the implementation of merger remedies. 
KoBeverE this trend has changed in recent years. :n the Korean Air/Asiana Airlines case of 
0607E a monitoring trustee Bas appointed to assess the viability of a proposed thirdzparty 
purchaser for the divestiture of the cargo business of ,siana ,irlines offered by the parties 
and to monitor the implementation of the divestiture process.

xhen a structural remedy is adoptedE the D‘G2 usually remains involved in the process 
and retains the right to issue a ceasezandzdesist order if the remedies are not correctly 
implemented or it is the D‘G2Fs belief that transfer to the proposed transferee Bill not 
suUciently promote competitionE notBithstanding that the formal revieB process concluded 
Bith the D‘G2Fs approval.

Should it prove disproportionate to taAe a structural remedy or diUcult to -nd a suitable 
transferee to participate in one of the above remedies )for instanceE if there is declining 
demand in the relevant sectorCE other effective remedies may be usedE such as setting 
up costzbased purchasing rights for competitors through entry into longzterm supply 
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agreements. _ther eIceptional remedies include measures to promote imports and marAet 
entryE such as assisting imports by maAing group company facilities available to competitorsE 
or granting licences in respect of company groupzoBned patents to competitors or 
neB marAet entrants. ,dditional behavioural remedies such as prohibiting discriminatory 
treatment of nonzaUliated companies Bith respect to the use of essential facilities for the 
business or 8-reBallingF the eIchange of information betBeen various group companies Bill 
also be considered if appropriate. :n past yearsE it Bas usually the D‘G2 Bho monitored 
the implementation of these behavioural remediesk hoBeverE as in the case of structural 
remediesE the D‘G2 has recently shoBn its Billingness to involve a thirdzparty trustee to 
monitor the implementation of behavioural remedies. :n the Kubota/Nippon Chutetsukan 
case and the ANA Holdings/NCA  case in 0601E  trustees Bere appointed to monitor 
the implementation and effectiveness of these behavioural remedies. Ghe D‘G2 remains 
involved in the processE including reOuiring regular reports from the monitoring trustees.

MULTI-JURISDICTIONAL REMEDY COORDINATION

INFORMATION EXCHANGE AND COLLABORATION

Ghe D‘G2 BorAs actively Bith other maJor competition authorities on speci-c casesE 
including through the eIchange of information Bith its foreign counterpartsE and is entitled to 
share Bith foreign competition authorities information that is deemed helpful and necessary 
for the performance of the foreign competition authorityFs duties Bhen the duties are 
eOuivalent to those of the D‘G2 under the ,w,. :n additionE the D‘G2 has entered into 
bilateral and multilateral cooperation agreements Bith various competition authoritiesE 
including those of the qnited StatesE the Ruropean qnionE 2anadaE the HhilippinesE •ietnamE 
jra;ilE South MoreaE ,ustraliaE 2hinaE MenyaE wongoliaE Singapore and the qnited Mingdom.z
[5] :n respect of largezscale multizJurisdictional transactionsE the D‘G2 does participate in 
signi-cant eIchanges of information Bith other authoritiesk for eIampleE it Bas reported that 
the D‘G2 communicated Bith the competition authorities of ,ustraliaE the qnited MingdomE 
the Ruropean qnionE the qnited StatesE South Morea and 2hina in the revieB of the Korean 
Air/Asiana Airlines case in 0607E and Bith authorities in the Ruropean qnion and the qnited 
States in the revieB of SynopsysF acOuisition of ,nsys in 0601.[6] :t is importantE thereforeE 
that information givenE and submissions madeE to the D‘G2 are consistent Bith those made 
to other competition authorities.

TIMING CONSIDERATIONS

,s eIplained aboveE even in cases Bhere the parties submit a proposed remedy to the 
D‘G2 early onE the revieB periods at either Hhase : or Hhase :: cannot be eItendedE nor 
can the D‘G2 8stop the clocAF Bhile remedies are being discussed. Ghis has the potential 
to cause diUculties in a multizJurisdictional mergerE in Bhich the timings for the -lings of 
multiple noti-cations must be carefully managed to avoid conVicting remedies or prohibition 
decisions. Hroblems can also arise in situations Bhere a client Bishes to guarantee clearance 
by a particular date to coordinate Bith its applications in other JurisdictionsE sinceE as detailed 
aboveE the latest possible date on Bhich the revieB could -nish if it progresses to Hhase :: 
cannot be ascertained at the time of -ling.

Solutions to the above problems include engaging in inzdepth preznoti-cation discussions 
Bith the D‘G2 to ascertain Bhether a Hhase :: revieB is liAely to be necessary andE if notE 
delaying -ling of the formal noti-cation until ¥6 days before a decision is reOuired. Ghis 
method relies on the provision of large amounts of information to the D‘G2 prior to -lingE 
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and is based on mutual trust and negotiation betBeen Dapanese counsel and the D‘G2 to 
establish Bhether a Hhase :: revieB is liAely.

_n the other handE since neither the parties nor the D‘G2 can eItend the amount of time for 
either a Hhase : or Hhase :: revieBE in the event that a decision in another Jurisdiction is delayed 
or a revieB period is eItendedE it may be necessary to pull and re-le the relevant application 
Bith the D‘G2 to coordinate the timing of the D‘G2Fs and other authoritiesF decisions.

Rach of these solutions reOuires an inzdepth understanding of the Dapanese systemE and 
high levels of communication Bith the D‘G2 at a very early stage in the transaction. Rarly 
coordination betBeen Dapanese counsel and counsel BorAing on the transaction across the 
globe is therefore of great importance.

FOREIGN-TO-FOREIGN MERGERS

‘oreignztozforeign mergers are caught by the ,w, in the same Bay as domestic mergers 
if they Bill have an effect on the Dapanese marAet andE thereforeE must be noti-ed in the 
same Bay. :n the 0694 amendment of the werger HoliciesE the D‘G2E in a manner clearer 
than ever beforeE indicated its Billingness to revieB merger and acOuisition transactionsE 
including foreignztozforeign mergersE that have a large value and are liAely to affect Dapanese 
consumersE but that do not meet the reporting threshold based on the )aggregateC domestic 
turnover of the target )nonzreportable transactionsC.

‘urtherE the amendment encourages a voluntary -ling for nonzreportable transactions Bith 
an acOuisition value eIceeding J76 billionE if one or more of the folloBing conditions are metT

/ the business base or the research and development base of the acOuired company 
is located in Dapank

/ the acOuired company conducts sales activities targeting Dapanese consumersE such 
as providing a Bebsite or a pamphlet in Dapanesek or

/ the aggregate domestic turnover of the acOuired company and its subsidiaries 
eIceeds J966 million.

Liven hoB easily the above conditions can be satis-ed and considering that the D‘G2 
revieBed the Google/Fitbit case of 0609 after the announcement of the transactionE even 
though that case did not meet the noti-cation thresholdsE foreign companies engaging in 
nonzreportable transactions should pay close attention to the potential need to maAe a 
voluntary -ling Bith the D‘G2.

RECENT TRENDS

KUBOTA’S ACQUISITION OF 19.9 PER CENT OF THE VOTING RIGHTS IN A SUBSIDIARY 
OF NIPPON CHUTETSUKAN[7]

Mubota Bas engaged in the manufacture and sale of ductile iron pipes for Bater supply 
applications and planned to acOuire 94.4 per cent of the voting rights in a neBly established 
subsidiary of its competitorE Nippon 2hutetsuAan. qnder ,rticle 96 of the ,w,E mandatory 
noti-cation is not reOuired Bhen acOuiring 06 per cent or less of the voting rights of another 
companyE but the parties approached the D‘G2 for a prior consultation and voluntary -ling 
to clarify the antitrust issues.

THE JFTC’S CONCERNS
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qpon the acOuisitionE the aggregated marAet share of the parties of ductile iron pipes Bould 
become as high as ’6 per cent. ,s ductile iron pipes that are sold in the Dapanese marAet 
need to be earthOuaAezresistantE imported products Bithout such resistance Bould not be 
able to enter the Dapanese marAet. &ue to the necessary technical speci-cations for sale 
in DapanE neB entrants Bould not be eIpected. GhusE the D‘G2 found that the competitive 
pressure from imports and neB entrants Bas limited.

REMEDIES

Ghe parties proposed the folloBing measures to address the anticompetitive concernsT

/ Bhile Nippon 2hutetsuAan and Mubota Bould both consign manufacturing processes 
of ductile iron pipes to the neBly established subsidiary on an original eOuipment 
manufacturerbasisE each party Bould sell ductile iron pipes to customers separatelyk

/ the parties Bould taAe information ringzfencing measures and limit personnel 
transfers to prevent the sharing of sensitive information betBeen the parties through 
the subsidiaryk and

/ an independent third party Bould be appointed as a monitoring trustee to monitor the 
implementation of the measures above.

Ghe D‘G2 cleared the case by considering the folloBing factsT )9C there is a plausible 
competitor Bith a ¥6 per cent marAet sharek )0C the parties only use the neBly established 
subsidiary for the frontzend manufacturing process and competition betBeen the parties 
Bould continue on the basis of the proposed measuresk )¥C there is a certain degree of 
competitive pressure from the polyethylene pipe marAet as a neighboring marAetk and )7C 
the neBly established subsidiary Bill be able to manufacture ductile iron pipes Bith loBer 
carbon dioIide emissionsE thereby improving the eUciency of the manufacturing process.

Ghis decision is notable because the D‘G2 eIplicitly referenced the Lreen Luidelines 
to acAnoBledge eUciency improvements resulting from the transaction. Ghe measures 
adopted  in  this  case  are  also  indicative  to  companies  that  intend  to  establish 
nonzfullzfunction Joint venturesE BhichE as opposed to the practice of the Ruropean qnionE 
are not eIempted from the D‘G2Fs merger revieB under the ,w,.

KOREAN AIR’S ACQUISITION OF ASIANA AIRLINES[8]

Morean ,irE headOuartered in South MoreaE mainly operates international airline servicesE 
including air passenger and air cargo services. ,siana ,irlinesE also headOuartered in South 
MoreaE offers competing international airline services. Morean ,ir intended to acOuire more 
than 16 per cent of the voting rights in ,siana ,irlines.

THE JFTC’S CONCERNS

,s for air passenger servicesE the D‘G2 de-ned the relevant geographical marAets based on 
the 8_W&F approach. Ghat isE every combination of an airport )or cityC of origin to an airport )or 
cityC of destination is de-ned as a distinct marAet. Ghe D‘G2 revieBed 96 overlapping routes 
Bhere the parties are activeE and after due consideration and economic analysisE identi-ed 
seven routes for Bhich a restraint of competition Bould arise after the transactionE namelyE 
four Seoulzrelated routes )_saAaE SapporoE Nagoya and ‘uAuoAaC and three jusanzrelated 
routes )_saAaE Sapporo and ‘uAuoAaCE mainly due to their high marAet share in these routes.
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,s for air cargo servicesE unliAe air passenger servicesE customers are forBarders Bho 
have developed a nationBide land transportation netBorA and can use all airports in Dapan 
and South Morea depending on conditionsE lead timeE faresE etc. Ghe D‘G2 identi-ed the air 
cargo route from Dapan to South Morea as the relevant marAet. ,fter conducting rounds of 
intervieBs and economic analysisE the D‘G2 concluded that the competition in this marAet 
Bould be substantially restrained after the transactionE mainly due to the partiesF high marAet 
share and less pressure from competitors or neB entrants.

REMEDIES

Ghe remedies proposed by the parties Bere as folloBsT

/ ,ir passenger servicesT

/ the parties shall  divest certain slots on the seven concerned routes to 
thirdzparty international airlines )slot divestmentCk

/ Bhen the number of slots to be divested is less than the number of slots held 
by the partiesE the parties shall offer the slot divestment to other international 
airlines for the shortfall for a period of 96 years )open slot commitmentCk

/ the parties shall provide support measures to airlines Bho taAe the slots aboveE 
such as lounge use and ground handling servicesk

/ the parties shall taAe the necessary interim measures to maintain competition 
betBeen themselves until the start of the 0601 :,G, Binter season or the slot 
divestment is completek and

/ the parties shall appoint a monitoring trustee to continuously monitor the 
performance of the measures above and periodically report to the D‘G2.

/ ,ir cargo servicesT

/ ,siana ,irlines shall divest its global air cargo business to a third party that 
has suUcient resourcesE eIpertise and incentive to maintain and develop 
the divested business )freighter business divestmentCE and shall appoint a 
divestiture trustee to ensure the eIecution of the divestmentk

/ Morean ,ir shall enter into a blocA space agreement )jS,C Bith a thirdzparty 
carrier that has suUcient resourcesE eIpertise and incentive to maintain and 
develop its air cargo businessE and shall provide such carrier Bith cargo space 
of Vights from Dapan to South Morea at a certain competitive priceE for a period 
of 96 yearsk and

/ the parties shall appoint a monitoring trustee to continuously monitor the 
performance of the measures above and periodically report to the D‘G2.

Ghe D‘G2 concluded that the proposed remedies for passenger and cargo services could 
generate effective competitive pressure and restore competition in the relevant marAets.

2urrentlyE the adoption of a monitoring trustee is not eIplicitly mentioned either in the ,w, 
or the werger Luidelines. Ghis case is remarAable in that it established a precedent for 
adopting a divestiture and a monitoring trustee to ensure the implementation of structural 
and behavioural remedies. KoBeverE to improve the transparency for the parties involved in 
future mergersE it is desirable that the procedures and conditions for appointing a monitoring 
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trustee be stated in the werger Luidelines. qntil thenE it is important to BorA Bith eIperienced 
Dapanese counsel Bho are familiar Bith global practices Bhen adopting a monitoring 
scheme as part of the remedy proposal.

CONCLUSION

,lthough the D‘G2 process in respect of remedies has some speci-citiesE by and large there 
is a lot of consistency Bith the approach to remedies in other maJor Jurisdictions.

,s in other JurisdictionsE there is a strong case for approaching the D‘G2 early Bith viable 
remedies. qnliAe in many other regimesE hoBeverE the D‘G2 is prepared to conduct marAet 
testing at a very early stageE in some cases even before the formal noti-cationE in an effort to 
accelerate the formal revieB procedure. Ghis feature of the Dapanese regimeE coupled Bith 
the D‘G2Fs inability to 8stop the clocAF during the formal revieB periodE means that effective 
and timely cooperation betBeen the notifying parties and the D‘G2 case team can bring 
signi-cant bene-tsE both in terms of the overall revieB period and the results achieved.

:mportantlyE the D‘G2 has articulated in its 0694 amendment of the werger Holicies that it Bill 
seeA to revieB transactions thatE although they do not meet the mandatory -ling thresholdsE 
may affect competition in Dapan.

Pecent trends of adopting monitoring trusteesE as shoBn in the Kobe/Nippon Chutetsukan 
caseE the Korean Air/Asiana Airlines case and the ANA Holdings/NCA caseE suggest that 
the D‘G2 is more interested in using such methods as part of a remedy pacAage. :n these 
casesE it has been revealed that consulting -rmsE laByers and economists Bith specialised 
AnoBledge have been appointed as trustees. :t appears that different types of trustees have 
been appointed on a casezbyzcase basisE depending on the roles reOuired of the trustee. 
KoBeverE no oUcial guidelines or statements have been published by the D‘G2 on this point. 
:n the absence of clear guidance from the D‘G2E it is desirable to BorA closely Bith Dapanese 
counsel Bho have suUcient eIperience Bith monitoring schemes.

ENDNOTES
[1] See httpsTKKBBB.Jftc.go.JpKenKlegislationLglsKimonopolyLguidelinesL-lesK 94909
’policy.pdf  )werger  HoliciesE  -rst  published  in  0699E  revised  in  0694Ck 
httpsTKKBBB.Jftc.go.JpKenKlegislationLglsKimonopolyLguidelinesL-lesK94909’
L(.pdf )werger LuidelinesE -rst published in 0667E revised in 0694C. Note that Rnglish 
language translations are tentativeE and that the Dapanese versions of both the werger 
Holicies and the werger Luidelines remain the authoritative guides.
[2] See httpsTKKBBB.Jftc.go.JpKenKlegislationLglsK076707RN.pdf )Lreen LuidelinesE -rst 
published in 060¥E revised in 0607C. See footnote 9 for a note about the Rnglish translation.
[3] 2ommission Notice on remedies acceptable under the 2ouncil Pegulation )R2C No. 
9¥4K0667 and under 2ommission Pegulation )R2C No. 360K0667.
[4] See werger HoliciesE p. 99.
[5] , list of all international agreements and memoranda concerning competition laB is 
available atT httpsTKKBBB.Jftc.go.JpKenKintLrelationsKagreements.html.
[6] See  D‘G2  press  release  atT 
httpsTKKBBB.Jftc.go.JpKenKpressreleasesKyearlyz0601KwarchK016¥9¥K0.html.
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[7] See  D‘G2  press  release  atT httpsTKKBBB.Jftc.go.JpKhoudouKpressreleaseK0601K 
marK016¥0’LAiAetsuLAn.html )Dapanese onlyC.
[8] See  D‘G2  press  release  atT 
httpsTKKBBB.Jftc.go.JpKenKpressreleasesKyearlyz0607KDanuaryK0769¥9.html.
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