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GENERAL FRAMEWORK

Legal framework
j-at ih t-e legal framework in yopr ?prihciution uoMering t-e be-aMiopr of 
cominant drmhI

The behaviour of dominant Frms is regulated under the Act on Prohibition of Private 
Monopolisation and Maintenance of 5air Trade (Act No. 14 of 974:) (the Anti-Monopoly Act 
(AMA)). There are two key concepts under the AMA3 private monopolisation and unfair trade 
practice.

Private monopolisation is prohibited in the Frst sentence of article , of the AMA. This is 
the main legislation concerning behaviour of dominant Frms. There are two types of private 
monopolisation3 the exclusionary-type private monopolisation and the control-type private 
monopolisation.

The exclusionary-type private monopolisation occurs when a dominant Frmq alone or in 
conspiracy with another Frmq attempts to exclude competitors from the market or hinder 
new entrants. The control-type private monopolisation occurs when a Frm tries to dominate 
the market by means of restraining the business activities of other Frms through such means 
as acWuiring shares to obtain control of competitor Frms in conspiracy with third parties or 
unilaterally.

To constitute either type of private monopolisationq it is necessary to prove the effect 
of substantial restraint on competition was caused by controlling or excluding other 
companies.

8ith respect to the exclusionary-type private monopolisationq the Japan 5air Trade 
Commission (J5TC) published the Guidelines on Exclusionary Private Monopolisation (the 
Guidelines) on 2j October 2007. These Guidelines mainly deal with the application of the 
exclusionary-type private monopolisation but its contents are also useful when analysing 
the application of the control-type private monopolisation.

In addition to private monopolisationq unfair trade practicesq which are prohibited under 
article 97 of the AMAq may also be applicable to the behaviour of dominant Frms. Article 
2(7) of the AMA provides a list of types of conduct that constitute an unfair trade practice. In 
additionq the J5TC has further clariFed in its General Designation speciFc types of conduct 
that constitute unfair trade practice. The types of unfair trade practices cited in the General 
Designation include conduct such as refusal to tradeq discriminatory treatmentq tie-in salesq 
trading on exclusive termsq trading on restrictive termsq resale price maintenance and 
unSustly inducing customers. 5urther guidance is provided by the Guidelines Concerning 
Distribution ;ystems and Business Practices. To constitute unfair trade practiceq it is 
necessary to prove that the conduct has a tendency to impede fair competition.

There are also a variety of guidelines regarding the characteristics of speciFc business 
Felds (logistics of the gasolineq electricityq home electric appliances and other industries)q 
below-cost pricingq intellectual property rightsq franchising and other conduct that explain 
what types of conduct are likely to raise concern as private monopolisation and unfair trade 
practices in these Felds.

The behaviour of dominant Frms is primarily regulated as private monopolisation’ howeverq 
there is an overlap with certain types of unfair trade practice andq given that there is a 
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difference regarding the reWuired anticompetitive effectq it is possible thatq in cases where 
an act does not amount to private monopolisationq this conduct could still be regulated as 
unfair trade practice.

Law stated - 10 1� 2024

Devnition of dominance
How ih cominanue cednec in t-e legihlation anc uahe lawI j-at elementh 
are taken into auuopnt w-en ahhehhing cominanueI

Private monopolisation reWuires a showing that competition was substantially restrained 
through the control or exclusion of other companies. In practiceq substantial restraint 
on competition is established by showing that a Frm has the market power necessary 
to control or exclude other companiesq taking into consideration factors such as the 
company‘s market share and its rankingq the conditions of competition in the marketq 
potential competitive pressure (entry barriersq degree of substitutability between products 
and customer‘s countervailing bargaining power)q eHciency and any other extraordinary 
circumstances that may ensure the interests of consumers.

According to the Guidelinesq when deciding whether to investigate a case as an 
exclusionary-type private monopolisationq the J5TC will prioritise the case if the share of the 
product supplied by the Frm exceeds approximately 10 per cent after the commencement 
of the Frm‘s conduct’ thereforeq as a practical matterq market share is an important element 
when analysing whether conduct amounts to private monopolisation.

In Japanq there is one category of unfair trade practice called •abuse of superior bargaining 
position‘ (article 2(7)(v) of the AMA). This refers to a situation where a party that has 
a superior bargaining position engages in the conduct of dealing in a way that is 
disadvantageous to a business partner unSustlyq in light of normal business practicesq by 
making use of its superior bargaining position. This type of conduct does not reWuire a 
dominant position in a market’ ratherq it is generally understood that it is suHcient if an 
entity has a relative superior positionq namely a superior bargaining position in relation to 
the counterparty in the transaction.

Law stated - 10 1� 2024

Purpose of the legislation
,h t-e sprsohe of t-e legihlation anc t-e pncerlying cominanue htancarc 
htriutly euonomiuR or coeh it sroteut ot-er interehthI

Article 9 of the AMA provides that the purpose of the legislation is3

to promote fair and free competitionq stimulate the creative initiative of 
enterpriseq encourage business activityq heighten the level of employment and 
actual national incomeq and thereby promote the democratic and wholesome 
development of the national economy as well as secure the interests of general 
consumers by prohibiting private monopolisationq unreasonable restraint 

Dominance 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/dominance?utm_source=GTDT&utm_medium=pdf&utm_campaign=Dominance+2024


RETURN TO CONTENTS

of trade and unfair trade practicesq preventing excessive concentration of 
economic power and eliminating unreasonable restraints on productionq saleq 
priceq technologyq etcq and all other unSust restrictions on business activity 
through combinationsq agreementsq etc.

zoweverq it is generally understood that the direct purpose of the AMA is •to promote fair 
and free competition‘q and the ultimate purpose of the AMA is to promote the democratic 
and wholesome development of the national economyq as well as to secure the interests of 
general consumers.

The main purpose of the AMA is to promote fair and free competition by regulating private 
monopolisation and unfair trade practices. The AMA itself has no intention to speciFcally 
protect other public interests or social purposes.

Law stated - 10 1� 2024

Sector-specivc dominance rules
Nre t-ere heutorEhseuidu cominanue rplehR cihtinut from t-e generally 
assliuable cominanue sroMihionhI

There are some sector-speciFc regulations and rulesq including for the telecommunications 
sector and the energy sectors.

A Frm operating in the telecommunications sector is subSect to the Telecommunications 
Business Act (TBA). The TBA is under the Surisdiction of the Ministry of Internal Affairs and 
Communication (MIC).

Although the MIC does not focus on monopoly regulationq the Guidelines for Promotion of 
Competition in the Telecommunications Business 5ield were Sointly created by the MIC and 
the J5TC and provide guidance on monopolisation issues in this sector. These guidelines 
have been recently updated on : ;eptember 202, and 2: December 202,.

The recent amendment on : ;eptember 202, was based on the report of the Urgent ;urvey 
on Low-cost ;ales of Mobile Phone zandsets (J5TCq 24 5ebruary 202,)q which clariFed 
points to be noted when selling telecommunications services and handsets as a set.

In relation to the energy sectorq the Ministry of Economyq Trade and Industry (METI) and 
the J5TC Sointly developed the Guidelines for Proper Electric Power Trade. These guidelines 
were recently updated on 9 April 202, and 96 October 202,. The most recent amendment 
is intended to clarify the reWuirements for the elimination of constant back-up and other 
reWuirementsq and to bring the provisions more in line with current electricity market 
conditions.

;peciFcallyq regarding gas tradingq the METI and the J5TC Sointly developed the Guidelines 
for Proper Gas Trade. The most recent update of these guidelines was 9 April 2029 and there 
has been no update since then.

Law stated - 10 1� 2024
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Exemptions from the dominance rules
vo w-om co t-e cominanue rpleh asslyI Nre any entitieh eTemstI

There are no rules exempting certain entities from the rules concerning dominance. 
According to case lawq entities that are subSect to the AMA include any entityq regardless of its 
legal formq that operates a commercialq industrialq Fnancial or any other business but is not 
a consumer’ thereforeq foundationsq unionsq nations and local governments may be entities 
that are subSect to the AMA.

Law stated - 10 1� 2024

Transition from non-dominant to dominant
Doeh t-e legihlation only sroMice for t-e be-aMiopr of drmh t-at are alreacy 
cominantI

The AMA covers the conduct of non-dominant Frms attempting to become dominantq as well 
as the conduct of dominant Frms maintaining or strengthening their dominant position by 
way of excluding or controlling other Frms in their business activities.

Law stated - 10 1� 2024

Collectiqe dominance
,h uolleutiMe cominanue uoMerec by t-e legihlationI How ih it cednec in t-e 
legihlation anc uahe lawI

The AMA covers both single-Frm dominance and dominance of multiple parties connected 
by way of mutual agreement or arrangement’ howeverq collective dominance without 
conspiracy is outside the scope of the AMA.

Law stated - 10 1� 2024

Dominant purchasers
Doeh t-e legihlation assly to cominant spru-aherhI Nre t-ere any 
cifferenueh uomsarec wit- t-e assliuation of t-e law to cominant 
hpsslierhI

The AMA does not have a speciFc provision that precludes the regulation of a dominant 
purchaser. ConseWuentlyq conduct by which a dominant purchaser excludes or controls other 
companiesq as well as similar conduct of monopolistic suppliersq may be subSect to the AMA 
as constituting private monopolisation or unfair trade practices.

Law stated - 10 1� 2024

Market devnition and share-based dominance thresholds
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How are releMant srocput anc geogras-iu marketh cednecI Nre t-ere 
marketEh-are t-reh-olch at w-iu- a uomsany will be srehpmec to be 
cominant or not cominantI

The basic framework provided by the Guidelines (section ,3 •;ubstantial Restraint of 
Competition‘) is as follows3 a particular Feld of trade (the deFnition of market) means the 
scope where the exclusionary conduct causes a substantial restraint of competition. There 
are two types of market3 the product market and the geographic market.

The product market is determined based on factors such as usageq changes in priceq Wuantityq 
etcq and recognition and behaviour of users.

The geographic market is determined based on factors such as the business area of 
suppliers and the area in which the users purchaseq the characteristics of the products and 
the means and cost of transport.

This approach is similar to the analysis used in the context of merger control. The method of 
analysis with respect to merger control is provided in detail by the Guidelines to Application 
of the Antimonopoly Act concerning the Review of Business Combination.

According to the Guidelinesq when deciding whether to investigate a case as constituting 
exclusionary private monopolisationq the J5TC will prioritise the case if3

* the share of the product that the Frm supplies exceeds approximately 10 per cent 
after the commencement of the conduct’ and

* the conduct is deemed to have a serious impact on the lives of the citi¥enry after 
comprehensively considering relevant factorsq such as market si¥eq the scope of the 
business activities of the Frm and the characteristics of the product.

As this is not a safe harbourq there remains a possibility that in a case where the share 
of the products a Frm supplies is less than 10 per cent the Frm may still be subSect to 
investigation as constituting exclusionary private monopolisation depending on the type of 
conductq market conditionsq positions of the competitors and other factors.

Law stated - 10 1� 2024

ABUSE OF DOMINANCE

Devnition of abuse of dominance
How ih abphe of cominanue cednec anc icentidecI j-at uoncput ih 
hpb?eut to a ser he sro-ibitionI

As the regulation in Japan does not take the form of abuse of dominanceq abuse is not 
directly deFned under the Anti-Monopoly Act (AMA)’ howeverq certain types of conduct by 
dominant Frms may be regulated by the Japan 5air Trade Commission (J5TC) as private 
monopolisation or unfair trade practice. Those included types of conduct are somewhat 
similar to the concept of abuse.

8ith respect to private monopolisationq the AMA and the Guidelines on Exclusionary Private 
Monopolisation (the Guidelines) provide a non-exhaustive list of problematic conduct. In 
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particularq the Guidelines refer to past cases and describe the following four typical types 
of exclusionary conduct3

* below-cost pricing (setting a product price below the cost)’

* exclusive dealing’

* tying’ and

* refusal to supplyq and discriminatory treatment.

5or each type of conductq the Guidelines provide factors to be considered when assessing 
whether the alleged conduct constitutes exclusionary conduct. The Guidelines also note that 
the type of exclusionary conduct that constitutes exclusionary private monopolisation is 
not limited to the types of conduct that fall under these four typical types of exclusionary 
conduct.

Additionallyq based on an effects-based approachq the AMA further reWuires that a substantial 
restraint of competition caused by the exclusionary conduct should be proven in order for 
the conduct to be prohibited as private monopolisation.

Private monopolisation is therefore deFned by both form-based conditions and effect-based 
conditionsq so both are reWuired.

8ith respect to unfair trade practicesq it is also deFned by both form-based conditions 
(certain types of conduct in the J5TC‘s General Designation) and effect-based conditions 
(tendency to impede fair competition). The difference with private monopolisation is that the 
threshold for the effect-based conditions is somewhat lower.

5or both private monopolisation and unfair trade practicesq there is no conduct that is per se 
illegal under the AMA.

Law stated - 10 1� 2024

Exploitatiqe and exclusionary practices
Doeh t-e uonuest of abphe uoMer bot- eTsloitatiMe anc eTulphionary 
srautiuehI

Exclusionary practices fall within the scope of the Guidelines explicitly.

Regarding exploitative practicesq unlike exclusionary practicesq the AMA is silent on this. 
Because the concept of private monopolisation is deFned by general termsq theoretically 
any conduct may constitute private monopolisation so long as the conduct includes the 
exclusion or control of other Frms’ howeverq there has not been any such case to date.

5urtherq exploitative practices may be regulated as •abuse of superior bargaining position‘q 
which is a type of unfair trade practice.

Law stated - 10 1� 2024

Link between dominance and abuse
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j-at link mpht be h-own between cominanue anc abpheI qay uoncput 
by a cominant uomsany alho be abphiMe if it ouuprh on an ac?auent market 
to t-e cominatec marketI

8ith respect to both private monopolisation and unfair trade practicesq the J5TC needs to 
prove a linkage between the conduct and the result of substantial restraint of competition 
(for private monopolisation) or prove that the conduct has the tendency to impede fair 
competition (for unfair trade practice) in the relevant market.

Regarding an adSacent marketq conduct by a dominant Frm could be regarded as private 
monopolisation or an unfair trade practice in cases where the effect on competition occurs 
on a market adSacent to a dominant market. One such example would be a case of tying or 
bundling sales.

Law stated - 10 1� 2024

Defences
j-at cefenueh may be raihec to allegationh of abphe of cominanueI 
j-en eTulphionary intent ih h-ownR are cefenueh an ostionI

In generalq if the conduct is somehow SustiFedq allegations of private monopolisation or unfair 
trade practice cannot be established. The assessment of private monopolisation and unfair 
trade practice is carried out by considering the actual impact on competition.

The Guidelines state thatq in addition to other standard market analysis components 
(egq potential competitive pressure and customer bargaining power)q eHciency (eHciency 
of business activities that are caused by economics of scaleq integration of production 
facilitiesq specialisation of facilitiesq reduction of transportation costs and improvement of 
the eHciency of research and development systems) or special circumstances in relation to 
the protection of consumer interests may be considered in determining whether the conduct 
causes a •substantial restraint of competition‘ or has the tendency to impede fair competition 
in the relevant market. This means various business SustiFcations are available as defences.

As for special circumstances in relation to the protection of consumer interestsq the 
Guidelines give the following example3 a case where a gas eWuipment sales company with 
approximately 10 per cent market share in a region sells gas eWuipment with a device that 
prevents imperfect combustion to those who still use gas eWuipment without such a device 
at a price lower than the cost reWuired for its supply in order to stimulate replacement 
demands for gas eWuipment with such devices and prevent serious accidents caused by 
carbon monoxide poisoning. Under those circumstancesq the conduct could be considered 
to be for the purpose of preventing serious accidents before they happen. 5urtherq the 
conduct is considered to serve the interests of general consumers and more likely to have 
limited in uence on competition. Thereforeq the J5TC will consider such circumstances to 
assess whether competition is substantially restrained.

To constitute private monopolisation or unfair trade practiceq there is no reWuirement that 
there be an intent to exclude a third partyq although the Guidelines state that such an intent is 
an important factor that could lead to infer that the alleged conduct constitutes exclusionary 
conduct (abuse)’ thereforeq defences can be shown even where there is intentq but the 
threshold would be higher.
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Law stated - 10 1� 2024

SPECIFIC FORMS OF ABUSE

Types of conduct
zebate hu-emeh

Rebate schemes may constitute private monopolisation when used to exclude business 
activities of other Frmsq thereby causing a substantial restraint on competition. If the conduct 
does not amount to private monopolisationq it may be regulated as an unfair trade practice.

8ith respect to private monopolisationq the Guidelines on Exclusionary Private 
Monopolisation (the Guidelines) state that various factors would be considered to assess 
whether rebate-giving has an effect on restraining the dealings of competitors‘ products and 
has the same effect as exclusive dealingq including the progressiveness and retroactivity of 
rebates. 5or exampleq with respect to the progressiveness of rebatesq the Guidelines state 
that when the level of the rebate is progressively set in accordance with the Wuantity of 
trade in a speciFed periodq the rebate more effectively causes customers to deal with the 
dominant Frm with greater preference than the dominant Frm‘s competitors andq thereforeq 
customers would be more likely to purchase more products from the dominant Frm than 
from competitors. This type of rebate is more likely to restrain the business of competitors.

Regarding the retroactivity of rebatesq the Guidelines state that if rebates are given for the 
entire Wuantity of trade made thus far in a case where the Wuantity of trade has exceeded 
a certain thresholdq the rebates more effectively cause the customers to deal with the 
dominant Frm with greater preference than the competitors. Additionallyq customers are 
more likely to purchase more products from the dominant Frm than when rebates that 
exceed the threshold reWuired for rebates are given only for a portion of the Wuantity of trade. 
;uch a rebate is highly effective in restraining the business of competitors.

Regarding unfair trade practicesq similar guidance is provided by the Guidelines Concerning 
Distribution ;ystems and Business Practices.

Law stated - 10 1� 2024

Types of conduct
vying anc bpncling

Tying and bundling may constitute private monopolisation when used to exclude business 
activities of other Frmsq thereby causing a substantial restraint on competition. If the conduct 
does not amount to private monopolisationq it may be regulated as an unfair trade practice.

Regarding private monopolisationq the Guidelines state that where tying causes diHculties 
in the business activities of competitors who are unable to easily Fnd alternative customers 
in the market of the tied productq this conduct could be regarded as exclusionary conduct or 
abuse.

The Japan 5air Trade Commission (J5TC) comprehensively considers the following factors 
when assessing whether the conduct would cause these diHculties for competitors3
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* conditions of the entire market where the tying occurs’

* position of the tying Frm in the market of the tied product (market shareq rankingq 
brand powerq excess supply capacity and business si¥e)’

* positions of the tying Frm‘s competitors in the market of the tied product (market 
shareq rankingq brand powerq excess supply capacity and business si¥e)’

* duration of the conductq number of customers and trading volume’ and

* nature of the conduct.

Regarding unfair trade practicesq similar guidance is provided by the Guidelines Concerning 
Distribution ;ystems and Business Practices.

Law stated - 10 1� 2024

Types of conduct
xTulphiMe cealing

Exclusive dealing may constitute private monopolisation when used to exclude business 
activities of other Frmsq thereby causing a substantial restraint on competition. If the conduct 
does not amount to private monopolisationq it may be regulated as an unfair trade practice.

Regarding private monopolisationq the Guidelines state that where a Frm deals with its 
trade partners on the condition that transactions with the Frm‘s competitors are prohibited 
or restrainedq and the competitors cannot easily Fnd an alternative supply destinationq 
such exclusive dealing may cause diHculties to the business activities of the competitors 
and undermine competition’ thusq dealing with the trade partners on the condition that 
transactions with the competitors be prohibited or restrained could be regarded as exclusive 
conduct or abuse.

The J5TC will comprehensively consider the following factors when assessing whether the 
conduct would cause any diHculties for competitors3

* conditions of the entire market of the product’

* position of the Frm reWuiring exclusivity from trade partners in the market (market 
shareq rankingq brand powerq excess supply capacity and business si¥e)’

* positions of the competitors in the market (market shareq rankingq brand powerq 
excess supply capacity and business si¥e)’

* duration of the conductq number of customers and shares’ and

* nature of the conduct.

Regarding unfair trade practicesq similar guidance is provided by the Guidelines Concerning 
Distribution ;ystems and Business Practices.

Law stated - 10 1� 2024
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Types of conduct
Precatory sriuing

Predatory pricing may constitute private monopolisation when used to exclude business 
activities of other Frmsq thereby causing a substantial restraint on competition. If the conduct 
does not amount to private monopolisationq it may be regulated as an unfair trade practice.

Regarding private monopolisationq the Guidelines state that when a Frm sets a very low price 
that does not even allow the recovery of the cost of the productsq where the cost would not 
be generated unless the product was supplied and where the amount of loss to the Frm 
grows larger as it increases the supply of the productq the conduct lacks economic rationality 
except in extraordinary circumstances’ thereforeq depriving competitors of customers by 
setting such a low price would not re ect normal business efforts or normal competitive 
behaviour and makes it diHcult for an eWually (or more) eHcient competitor to competeq 
thereby possibly undermining competition. ;etting a price below the cost of supplying the 
product (ieq below-cost pricing) could therefore be regarded as exclusive conduct or abuse.

As a benchmark of whether the cost constitutes below-cost pricingq the Guidelines adopt 
the concept of the average avoidable cost (AAC). AAC is the expense per unit of productq 
calculated by dividing the additional supply amount by the sum total of Fxed costs and 
variable expenses that will not occur if the Frm ceases to supply the additional amount’ 
howeverq from a practical perspectiveq the Guidelines replace ACC with the cost that would 
have been generated had the product not been supplied.

There is no reWuirement of recoupment to constitute private monopolisation under the AMA 
when setting a predatory price.

8ith respect to unfair trade practicesq similar guidance is provided by the Guidelines 
Concerning UnSust Low Price ;ales under the AMA.

Law stated - 10 1� 2024

Types of conduct
Priue or margin hApeeOeh

Price or margin sWuee¥es may constitute private monopolisation when used to exclude 
business activities of other Frmsq thereby causing a substantial restraint on competition. If 
the conduct does not amount to private monopolisationq it may be regulated as an unfair 
trade practice.

The Guidelines state that the issue of whether a margin sWuee¥e-like situation would be 
deemed exclusionary will be analysed from the same viewpoint as refusal to supply or 
discriminatory treatment’ in other wordsq refusing to supply products necessary for a supplier 
to conduct business activities in the downstream market beyond a reasonable degree could 
constitute exclusionary conduct and thus amount to private monopolisation (exclusionary 
type). Margin sWuee¥e-like situation refers to a situation where a Frm in the upstream 
market who supplies products that are necessary for carrying out business activities in the 
downstream market also carries out business activities in the downstream marketq and the 
Frm engages in the conduct of setting a price of its product in the upstream market at a level 
higher than that in the downstream market or setting a price that is so close as to interfere 
with its trading customers from countering by economically reasonable business activities.
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In particularq the following two factors are key in the analysis3 whether the product to be 
supplied is a •necessary product‘ to conduct business activities in the downstream market 
and whether the refusal to supply is •beyond a reasonable degree‘.

To assess whether the product is a necessary productq the Guidelines indicate that the 
following factors should be considered3

* whether the product is an unsubstitutable and indispensable product for trading 
customers to carry out business activities in the downstream market’ and

* whether it is realistically impossible for trading customers to produce the product 
through the trading customer‘s own effortq such as investment and technological 
development.

One representative case is the NTT East case. In this caseq NTT East Japan (Japan‘s 
largest landline telecommunications company and essentially the only company providing 
connection to optical Fbre facilities) entered the Fbre-to-the-home (5TTz) service market 
in eastern Japan (a communication service using optical Fbre for detached houses) while 
reWuiring existing competitors to pay NTT East Japan a business fee for starting a new 
5TTz service connecting to optical Fbre. The allegation was that by excluding the business 
activities of other telecommunications carriers in the 5TTz service market by setting a low 
user-speciFc feeq NTT East Japan restrained competition in the market in eastern Japanq 
amounting to private monopolisation. The court heldq among other thingsq that such conduct 
could be regarded as conduct that has both aspects of a •unilateral and one-sided refusal to 
deal‘ or •low price sales‘ and amounts to exclusionary conduct.

Law stated - 10 1� 2024

Types of conduct
zefphalh to ceal anc ceniec auuehh to ehhential fauilitieh

Refusals to deal and denied access to essential facilities could constitute private 
monopolisation when used to exclude business activities of other Frmsq thereby causing 
a substantial restraint on competition. If those types of conduct do not amount to private 
monopolisationq they may be regulated as unfair trade practices.

8ith respect to private monopolisationq the following two factors would be key in the 
analysis3

* whether the product to be supplied is to be regarded as a product necessary for the 
other party to conduct business activities in the market (downstream)’ and

* whether the refusal to supply is •beyond a reasonable degree‘.

The Guidelines further state that whether a product in the upstream market can be 
considered to be a product necessary for the other party to carry out business activities 
in the downstream market will be assessed from the viewpoint of whether the product 
is an unsubstitutable and indispensable product for the other party to carry out business 
activities in the downstream market and whether it is impossible in reality for the other 

Dominance 2024 Explore on Lexology

https://www.lexology.com/gtdt/workareas/dominance?utm_source=GTDT&utm_medium=pdf&utm_campaign=Dominance+2024


RETURN TO CONTENTS

party to produce the product through its own effortq such as investment and technological 
development.

Neither the AMA nor the Guidelines provide a deFnition of essential facilities’ howeverq if 
an essential facility were to be deFned as an indispensable facilityq a facility for conducting 
certain business activities that are considered economically or technically impossibleq or a 
facility that is extremely diHcult to establish (typical examples being telecommunicationsq 
electricityq gas and transportationq which reWuire huge initial capital investment)q such facility 
is likely to be considered as a product necessary for the other party to conduct business 
activities in the market (downstream).

Regarding unfair trade practicesq similar guidance is provided by the Guidelines Concerning 
Distribution ;ystems and Business Practices.

Law stated - 10 1� 2024

Types of conduct
Precatory srocput cehign or a failpre to cihulohe new teu-nology

Predatory product design or a failure to disclose new technology may constitute private 
monopolisation when used to exclude business activities of other Frmsq thereby causing 
a substantial restraint on competition. If those types of conduct do not amount to private 
monopolisationq they may be regulated as unfair trade practices.

There have been no cases in which predatory product design or a failure to disclose new 
technology has been deemed to constitute either private monopolisation or unfair trade 
practices.

Law stated - 10 1� 2024

Types of conduct
Priue cihurimination

Price discrimination may constitute private monopolisation when used to exclude business 
activities of other Frmsq thereby causing a substantial restraint on competition. If the acts 
do not amount to private monopolisationq they may be regulated as unfair trade practices.

There are no particular price discrimination laws that apply other than those governing 
monopolisation and unfair trade practices.

Law stated - 10 1� 2024

Types of conduct
xTsloitatiMe sriueh or termh of hpssly

Exploitative prices or terms of supply may technically constitute private monopolisation 
when they cause a substantial restraint on competition.
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Under the AMAq there is no concrete stance on how to regulate exploitative prices. ;ome 
commentators say that it might be possible to consider exploitative prices to be regulated 
as an •abuse of superior bargaining position‘q which is a type of unfair trade practice. They 
claim that establishing remarkably high or low consideration with a counterparty while in a 
superior position could amount to the act of abusing a superior position.

Law stated - 10 1� 2024

Types of conduct
Nbphe of acminihtratiMe or goMernment srouehh

An abuse of administrative or government process by a Frm may constitute private 
monopolisation when used to exclude the business activities of other businessesq thereby 
causing a substantial restraint on competition. If the acts do not amount to private 
monopolisationq they may be regulated as unfair trade practices.

One reference case is the Hokkaido Newspaper case. In this caseq a newspaper company 
Fled a trademark that a competitor was likely to useq while having no intention of using 
the trademarkq and also set a discounted price for advertisements while well aware that 
advertisement revenue is important for the newspaper business. 8ith regard to these 
consecutive measures taken by the newspaper companyq the J5TC concluded that that 
series of conduct constituted an exclusionary-type private monopolisation by the newspaper 
company as new competitors were precluded from entering the market by the trademark 
and a signiFcantly discounted advertising rate.

Another reference case is the Japan Medical Food Association case. A manufacturer of 
medical food with a dominant position had asked the Japan Medical 5ood Association to 
establish a very complicated registration system that did not easily allow competitors to 
register for medical food sales. As a resultq rival companies and their aHliates had diHculty 
registering sales of medical foods and were practically excluded from the market. The J5TC 
concluded that the establishment of a system that did not easily allow competitors to 
register for medical food sales by such dominant company through the Japan Medical 5ood 
Association constituted a private monopolisation as the competitors were precluded from 
entering the medical food market by the abuse of the registration system for the medical 
sales market.

Law stated - 10 1� 2024

Types of conduct
qergerh anc auApihitionh ah eTulphionary srautiueh

Abuse in the context of mergers and acWuisitions is principally controlled through the 
merger-Fling procedures or prohibitions under the AMA. Under the merger control systemq in 
cases where pre-merger notiFcations are reWuiredq the J5TC will review a transaction from 
the viewpoint of whether it creates a business combination that may substantially restrain 
competition in any particular Feld of tradeq or where a business combination is created 
through an unfair trade practice. This approach is basically in line with the analysis of private 
monopolisation except that the likelihood of restraint in the future would be examined.
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As the concept of private monopolisation is deFned by general termsq theoreticallyq any 
conduct can constitute private monopolisation (control type or exclusionary type)’ thereforeq 
technicallyq mergers and acWuisitions themselves may constitute private monopolisation 
when used to exclude business activities of other Frmsq thereby causing a substantial 
restraint on competition.

zoweverq there have been no cases in which mergers and acWuisitions have directly been 
deemed to constitute private monopolisation or unfair trade practices.

Law stated - 10 1� 2024

Types of conduct
(t-er abpheh

The concept of private monopolisation is deFned in general termsq and while the Guidelines 
clarify the meaning of monopolistic acts by setting out some typical categories of conduct. 
The Guidelines also note that the categories are not exhaustiveq and theoretically any 
conduct can constitute private monopolisation (control type or exclusionary type).

Moreoverq the J5TC responds to each case on a case-by-case basisq so new kinds of conduct 
may be considered abusive acts.

Law stated - 10 1� 2024

ENFORCEMENT PROCEEDINGS

Enforcement authorities
j-iu- apt-oritieh are rehsonhible for enforuement of t-e cominanue rpleh 
anc w-at sowerh of inMehtigation co t-ey -aMeI

The Japan 5air Trade Commission (J5TC) is responsible for the enforcement of the 
Anti-Monopoly Act (AMA). Under the AMAq it has the power to3

* order persons concerned with a case or a witness to appear to be interrogatedq collect 
their opinions or provide a report’

* order expert witnesses to appear to give expert opinions’

* order persons holding books and documents and other obSects to submit those 
obSects or maintain those submitted obSects at the J5TC’ and

* enter any business oHce of the persons concerned with a case or other necessary 
sites and inspect the conditions of the business operation and propertyq books and 
documentsq and other materials.

Law stated - 10 1� 2024

Sanctions and remedies
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j-at hanutionh anc remecieh may t-e apt-oritieh imsoheI qay 
inciMicpalh be dnec or hanutionecI

8ith regard to private monopolisationq the J5TC can issue a cease-and-desist order. 
5urthermoreq it can impose a surcharge (administrative Fne). The amount of surcharge is 
calculated by multiplying the amount of sales of the relevant products or services during the 
period in which private monopolisation was implemented (for a maximum period of 90 years 
(or more in certain circumstances)) by the surcharge calculation rate in the following table. 
Administrative Fnes on private monopolisation were introduced in January 2006 for the 
control-type private monopolisationq and in January 2090 for the exclusionary-type private 
monopolisation.

Type of private monopolisation ;urcharge calculation rate

Exclusionary-type 6 per cent

Control-type 90 per cent

Theoreticallyq a Frm that engages in private monopolisation would be subSect to a criminal 
penalty under the AMA’ howeverq the J5TC has never issued criminalised charges based on 
private monopolisation.

8ith regard to unfair trade practicesq the J5TC can issue a cease-and-desist order. 
5urthermoreq for certain types of unfair trade practicesq the J5TC can impose a surcharge 
(an administrative Fne)q depending on the applicable categoryq as follows.

Unfair trade practice ;urcharge

Joint refusal of trade

Predatory pricing

Price discrimination ( 9)

, per cent

Abuse of superior bargaining 
position

9 per cent

Other than abuse of superior bargaining positionq a Frm that engages in the unfair 
trade practices described above may be subSect to the imposition of a surcharge (ieq an 
administrative Fne) if3

* it conducts the same type of unfair trade practice for a second time within a 90-year 
period’ or

* it is a wholly owned subsidiary of another Frm that has also engaged in an unfair trade 
practiceq and it conducts the same type of unfair trade practice within the most recent 
90-year period.

A Frm that engages in unfair trade practices is not subSect to a criminal penalty.

Reform of the surcharge system
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The 2097 amendment of the AMA regarding the surcharge system became effective on 21 
December 2020. The maSor amendments related to private monopolisation or unfair trade 
practices are as follows.

Extension of the calculation period and statute of limitations

The maximum surcharge calculation period was extended from a three-year period to a 
period starting from as early as 90 years prior to the start date of the relevant investigationq 
such as an on-site inspectionq up until the date that the violation ceased. In additionq the 
amendments extended the time during which the J5TC can impose a surcharge from Fve 
years to seven years from the date upon which the party under investigation ceases its 
unlawful act.

Additional types of unSust gains to calculate surcharges

The following types of unSust gains derived from infringements have been included in the 
basis of calculating surcharges3

* a Fnancial gain as a reward for not supplying goods or services in connection with an 
unlawful act’

* the amount of sales of a business related to goods or services provided in connection 
with an unlawful act (egq subcontract)’ and

* the sales of certain Frms that are associated with violators or Frms that receive 
instructions or information from violators.

Abolition of different calculation rates by the type of business

The basic calculation rate has been uniFed among all types of businesses.

5irms that have succeeded the business of violators

The calculation rateq which will be increased by an extra 10 per centq will be applicable to 
infringements by a Frm that has succeeded the business of another Frm that has violated 
the AMA within the past 90 years. This meansq for exampleq thatq if a Frm that has succeeded 
the business of another Frm that has violated the AMA within the past 90 yearsq commits an 
exclusionary-type private monopolisation actq the surcharge rate will be 7 per cent.

Repeated infringement within the same company group

The increased calculation rate will be applicable to infringements by Frms whose fully owned 
subsidiaries have been subSect to the imposition of a surcharge within the past 90 years. This 
is only applicable to private monopolisation.

Expansion of the concept of second time of conducting unfair trade practices
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Prior to the enforcement of the amendmentq a surcharge (ieq an administrative Fne) could be 
imposed only when a Frm conducted an unfair trade practice for a second time. 5ollowing 
the amendmentq a surcharge (ieq an administrative Fne) may also be imposed on a Frm that 
is a wholly owned subsidiary of another Frm that has also conducted an unfair trade practice 
within the most recent 90 years. This is only applicable to unfair trade practices.

Law stated - 10 1� 2024

Enforcement process
Can t-e uomsetition enforuerh imsohe hanutionh cireutly or mpht t-ey 
setition a uoprt or ot-er apt-orityI

The J5TC can issue a cease-and-desist order and issue a surcharge payment order without 
the involvement of any other authority’ howeverq if it seeks to issue a cease-and-desist orderq 
it must conduct a hearing with the would-be addressee of the cease-and-desist order.

Commitment Procedures

The Commitment Proceduresq which were introduced to the AMA on ,0 December 209jq are 
applicable to a suspected violation of the AMAq including private monopolisation and unfair 
trade practicesq except in the following cases3

* suspected violations perpetrated by a hardcore cartelq such as bid rigging or 
price-Fxing’

* cases in which a Frm has violated the same provisions of the AMA within 90 years’ 
and

* cases recognised as constituting suspected violations that are vicious and serious in 
natureq in respect of which criminal prosecution is considered as appropriate.

The Commitment Procedures are initiated at the full discretion of the J5TCq and where the 
J5TC recognises that it is necessary for the promotion of free and fair competition.

The Commitment Procedures allow for a Frm subSect to a J5TC investigation to submit to the 
J5TC voluntary measures to address the competition concerns the J5TC hasq and enable the 
J5TC to close the case without acknowledging illegal conductq provided the J5TC conFrms 
that those measures are suHcient for eliminating the suspected conduct and it is conFdent 
that the same will be reliably undertaken by the Frm.

The Commitment Procedures are initiated at the full discretion of the J5TC and where the 
J5TC recognises that it is necessary for the promotion of free and fair competition. 5or 
exampleq the J5TC launched an investigation against Nihon Medi-Physics on the suspicion 
that Nihon Medi-Physics had unSustly excluded a potential competitor that tried to enter the 

udeoxyglucose (5DG) market by3

* informing a dominant reseller that Nihon Medi-Physics intended to stop selling 5DG 
that was manufactured and sold by Nihon Medi-Physics if the reseller began trading 
5DG with the potential competitor at regional prices’
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* explaining to certain customers (hospitals) without any clear basis that automatic 
inSection devices developed by a potential competitor may not be used for 5DG 
manufactured and sold by Nihon Medi-Physics’ and

* refusing same-day delivery reWuests for 5DG from certain customers (hospitals) that 
purchased 5DG manufactured and sold by the potential competitor.

The J5TC initially suspected that those acts amounted to private monopolisation or unfair 
trade practices (ieq interference with a competitor‘s business)’ howeverq it subseWuently 
recognised that the commitment plan suggested by Nihon Medi-Physics provided suHcient 
measures to eliminate the suspected concerns. It approved the plan on 99 March 2020 
without acknowledging any illegal conduct by Nihon Medi-Physics.

Investigations closed after voluntary commitments

In addition to the Commitment Procedureq there have been cases in which the J5TC has 
closed its investigation without taking any measures in consideration of the fact that the 
subSect of the J5TC‘s investigation had voluntarily offered reasonable measures to remove 
its competition concern.

Osaka Gas

The J5TC launched its investigation against Osaka Gas suspecting that Osaka Gas had 
unSustly excluded competitors in the gas retail market for certain large customers by offering 
discounts to customers that concluded multiple contractsq but obliging those customers 
to pay a certain fee if they wanted to terminate a portion of those contracts. On 2 June 
2020q the J5TC decided to close its investigation against Osaka Gas because Osaka Gas had 
voluntarily offered to revise the multipoint contract and the gas supply contract that were the 
subSect of the J5TC‘s investigation.

Apple

The J5TC investigated the business practice of Apple Inc (Apple) in relation to its operation of 
the App ;tore for suspicion of restricting business activities of app developers under articles 
, and 97 of the AMA. Apple reWuired app developers to use only the means of payment 
that Apple speciFedq referred to as in-app purchases (IAP)q for selling digital content and 
prohibited including external links or buttons within the app that led users to non-IAP. It 
further collected fees of 91 to ,0 per cent when sales were made through the IAP under 
its App ;tore Review Guidelines.

The J5TC investigated this conduct on the suspicion that the prohibition may interfere with 
the functioning of the developers‘ sales channels that use means of payment other than IAP 
or that the restrictions imposed by Apple may cause the app developers to abandon sales 
channels that use means of payment other than IAPq when the existence of a sales channel 
using payment other than IAP may otherwise effectively contribute towards a price-reduction 
effect and conseWuently beneFt consumers.
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The J5TC investigation was concluded in ;eptember 2029 after Apple voluntarily offered 
to implement measures to allow developers of reader apps of music streaming servicesq 
e-books and video streaming services for smartphones to post links to external websites to 
make purchases of the digital content available and to revise its App ;tore Review Guidelines. 
The J5TC conFrmed that those measures were suHcient to resolve its concerns.

Law stated - 10 1� 2024

Enforcement record
j-at ih t-e reuent enforuement reuorc in yopr ?prihciutionI

In recent yearsq there have not been many cases concerning private monopolisation. In 
this regardq it might be the case that the introduction of a non-discretionary surcharge 
(administrative Fne) system has made the J5TC hesitant to move forward as the Frm is likely 
to offer staunch resistance in the event a surcharge is imposed.

The most recent case against Mainami Aviation ;ervice Coq Ltd published on : July 2020 
involved exclusionary-type private monopolisation. The J5TC issued a cease-and-desist 
order on : July 2020 and issued a surcharge payment order on 97 5ebruary 2029 for the 
same offence as that found in the cease-and-desist order. 8hile the surcharge amount 
imposed was not particularly high ( 6.92 million)q the case is noteworthy because it is 
the Frst case in which a surcharge payment order had been imposed owing to acts of 
exclusionary-type private monopolisation since the introduction of the surcharge payment 
order for exclusionary-type private monopolisation in January 2090 under the AMA. Mainami 
Aviation ;ervice Coq Ltd Fled lawsuits for both the revocation of the cease-and-desist order 
and the revocation of the surcharge payment order. The Tokyo District Court dismissed the 
claims of Mainami Aviation ;ervice Coq Ltd in both cases on 90 5ebruary 2022. Mainami 
Aviation ;ervice Coq Ltd appealed the decisions to the Tokyo zigh Courtq but the Tokyo 
zigh Court dismissed the appeal on 21 January 202,. Mainami Aviation ;ervice Coq Ltd 
then appealed the Tokyo zigh Court‘s decision to the ;upreme Courtq but on 2j ;eptember 
202,q the ;upreme Court dismissed that appeal. The most recent case of control-type 
private monopolisation involved the 5ukui Economic 5ederation of Agricultural Cooperatives 
Associations on 96 January 2091.

Law stated - 10 1� 2024

Contractual conse uences
j-ere a ulaphe in a uontraut inMolMing a cominant uomsany ih 
inuonhihtent wit- t-e legihlationR ih t-e ulaphe )or t-e entire uontraut  
inMalicatecI

A violation of the AMA does not automatically render the clause (or the entire contract) void 
(and thus unenforceable)’ howeverq if the clause is in violation of public policy (article 70 of 
the Civil Code)q the provision (or the entire contract) will be invalid.

Law stated - 10 1� 2024
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Priqate enforcement
vo w-at eTtent ih sriMate enforuement sohhibleI Doeh t-e legihlation 
sroMice a bahih for a uoprt or ot-er apt-ority to orcer a cominant drm to 
grant auuehhR hpssly gooch or herMiuehR uonulpce a uontraut or inMalicate 
a sroMihion or uontrautI

The operation of the AMA is exclusively within the purview of the J5TC’ howeverq any person 
who believes that there has been an infringement of the AMA can report the relevant facts 
to the J5TC and reWuest that appropriate measures be taken. In those casesq the J5TC is 
obliged to conduct at least a preliminary investigation. Only selected cases trigger a formal 
full- edged investigation.

Regarding unfair trade practicesq it is also possible to Fle a lawsuit in court seeking an 
inSunction against the other party. These special inSunctions are not available in cases of 
private monopolisation.

Law stated - 10 1� 2024

Damages
Do uomsanieh -armec by abphiMe srautiueh -aMe a ulaim for camagehI 
j-o ac?pciuateh ulaimh anc -ow are camageh ualuplatec or ahhehhecI

In cases where a third party has suffered damages and is reWuesting damages owing to an 
act in violation of the AMAq a claim based on article :07 of the Civil Code and a claim under 
article 21 of the AMA may be considered.

To claim damages based on the Civil Codeq the plaintiff is reWuired to establish3

* an infringement of rights’

* damage’

* causation’ and

* intention or negligence.

zoweverq in case of a claim under article 21 of the AMAq which can be claimed when the 
defendant is subSect to a Fnal and binding cease-and-desist order or a payment order for 
surcharge (an administrative Fne)q the element of intention or negligence is not reWuired.

Law stated - 10 1� 2024

Appeals
vo w-at uoprt may apt-ority ceuihionh dncing an abphe be assealecI

A Frm that is the subSect of a cease-and-desist order or an administrative Fne order can Fle 
a suit for revocation of those orders (administrative disposition) with the court within six 
months of the date of the order (article 94 of the Administrative Litigation Act).
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Unlike ordinary administrative lawsuitsq a violation of the AMA is targeted for complex 
economic matters. Because of the high level of expertise reWuiredq all actions for revocation 
of an administrative disposition shall be Fled with the Tokyo District Court.

Law stated - 10 1� 2024

UNILATERAL CONDUCT

Non-dominant vrms
Nre t-ere any rpleh asslying to t-e pnilateral uoncput of nonEcominant 
drmhI

Unfair trade practice may be applicable.

Law stated - 10 1� 2024

UPDATE AND TRENDS

Forthcoming changes
Nre u-angeh eTseutec to t-e legihlation or ot-er meahpreh t-at will -aMe 
an imsaut on t-ih area in t-e near fptpreI Nre t-ere h-ifth of ems-ahih in 
t-e enforuement srautiueI 

There are currently no planned amendments to the Anti-Monopoly Act.

Law stated - 10 1� 2024
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