
Private Antitrust 
Litigation
2021

Private Antitrust Litigation 2021

Contributing editor
Elizabeth Morony

© Law Business Research 2020



Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
Claire Bagnall
claire.bagnall@lbresearch.com

Senior business development manager 
Adam Sargent
adam.sargent@gettingthedealthrough.com

Published by 
Law Business Research Ltd
Meridian House, 34-35 Farringdon Street
London, EC4A 4HL, UK

The information provided in this publication 
is general and may not apply in a specific 
situation. Legal advice should always 
be sought before taking any legal action 
based on the information provided. This 
information is not intended to create, nor 
does receipt of it constitute, a lawyer–
client relationship. The publishers and 
authors accept no responsibility for any 
acts or omissions contained herein. The 
information provided was verified between 
May and July 2020. Be advised that this is a 
developing area.

© Law Business Research Ltd 2020
No photocopying without a CLA licence. 
First published 2003
Eighteenth edition
ISBN 978-1-83862-382-1

Printed and distributed by 
Encompass Print Solutions
Tel: 0844 2480 112

Private Antitrust 
Litigation
2021
Contributing editor
Elizabeth Morony
Clifford Chance LLP

Lexology Getting The Deal Through is delighted to publish the eighteenth edition of Private 
Antitrust Litigation, which is available in print and online at www.lexology.com/gtdt.

Lexology Getting The Deal Through provides international expert analysis in key areas of 
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company 
directors and officers.

Throughout this edition, and following the unique Lexology Getting The Deal Through format, 
the same key questions are answered by leading practitioners in each of the jurisdictions featured. 
Our coverage this year includes new chapters on Brazil and India.

Lexology Getting The Deal Through titles are published annually in print. Please ensure you 
are referring to the latest edition or to the online version at www.lexology.com/gtdt.

Every effort has been made to cover all matters of concern to readers. However, specific 
legal advice should always be sought from experienced local advisers.

Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contribu-
tors to this volume, who were chosen for their recognised expertise. We also extend special 
thanks to the contributing editor, Elizabeth Morony of Clifford Chance LLP, for her assistance with 
this volume.

London
July 2020

Reproduced with permission from Law Business Research Ltd 
This article was first published in July 2020
For further information please contact editorial@gettingthedealthrough.com

www.lexology.com/gtdt 1
© Law Business Research 2020



Private Antitrust Litigation 20212

Contents

Global overview 3
Elizabeth Morony
Clifford Chance LLP

Brazil 4
Bruno Lanna Peixoto and Ludmilla Martins da Silva
Araújo e Policastro Advogados

China 10
Ding Liang
DeHeng Law Offices

England & Wales 22
Elizabeth Morony, Ben Jasper and Oliver Carroll
Clifford Chance

France 45
Mélanie Thill-Tayara and Marion Provost
Dechert LLP

Germany 53
Alexander Rinne and Nils Bremer
Milbank LLP

Greece 61
Dimitris Loukas and Kostas Manikas
PotamitisVekris

India 68
Rahul Goel and Anu Monga
IndusLaw

Israel 74
David E Tadmor and Shai Bakal
Tadmor Levy & Co

Italy 82
Eva Cruellas Sada and Salvatore Gaudiello
Gianni Origoni Grippo Cappelli & Partners

Japan 89
Hideto Ishida and Takeshi Ishida
Anderson Mori & Tomotsune

Netherlands 95
Erik Pijnacker Hordijk, Willem Heemskerk and Susanne Kingma
Pels Rijcken & Droogleever Fortuijn

Norway 102
Siri Teigum, Eivind J Vesterkjær, Eivind Sæveraas and Heidi Jorkjend
Advokatfirmaet Thommessen AS

Portugal 109
Mário Marques Mendes and Pedro Vilarinho Pires
Gómez-Acebo & Pombo Abogados

Spain 116
Pedro Suárez Fernández, Antonio de Mariano Sánchez-Jáuregui and 
Javier Pérez Fernández
Ramón y Cajal Abogados

Sweden 123
Stefan Perván Lindeborg, Fredrik Sjövall, Sarah Hoskins and  
Mårten Andersson
Mannheimer Swartling

Turkey 129
M Fevzi Toksoy, Bahadir Balki and Ertuğrul Can Canbolat
Actecon

United States 136
Abram J Ellis, John Terzaken and Joshua Hazan
Simpson Thacher & Bartlett LLP

© Law Business Research 2020



www.lexology.com/gtdt 89

Japan
Hideto Ishida and Takeshi Ishida
Anderson Mori & Tomotsune

LEGISLATION AND JURISDICTION

Development of antitrust litigation

1 How would you summarise the development of private 
antitrust litigation in your jurisdiction?

In 1998, a dramatic change in the development of private antitrust liti-
gation in Japan took place. Before this, there were almost no cases in 
Japan in which plaintiffs seeking damages or injunctive relief from the 
harm caused by the anticompetitive acts of defendants had prevailed in 
such an action, although several such private litigations were brought 
each year. However, this seminal case dramatically altered the field of 
private antitrust litigation.

In that case, defendant manufacturers were ordered to pay approx-
imately US$400,000 in damages, equivalent to 5 per cent of the turnover 
of the cartel-related products, to the plaintiffs, who were private resi-
dents suing on behalf of a local government authority that was the 
victim of the anticompetitive act.

In the years since that case was decided, more than half of all 
private suits for damages brought in the various courts of Japan have 
resulted in a judgment for damages in favour of the plaintiff, with 
judgments for damages as high as 20 per cent of the turnover of the 
cartel-related products.

In March 2007, the Tokyo District Court rendered a judgment 
against three large Japanese corporations and ordered them to pay 
a total of ¥9.7 billion for damages incurred by the Tokyo metropolitan 
government as a result of illegal acts occurring between 1994 and 1998; 
two of the three corporations settled this case in the Tokyo High Court 
in April 2009, where they agreed to pay approximately ¥7.5 billion to the 
Tokyo metropolitan government. The Supreme Court also ordered five 
corporations that engaged in cartel conduct to pay a total amount of ¥5.5 
billion for damages incurred by the Yokohama, Kobe and Fukuoka local 
governments in April 2009.

Further, in March 2011, the Tokyo District Court ordered a 
defendant to cease and desist illegal activities that constituted an ‘inter-
ference against a competitor’ under unfair trade practices of the Act 
concerning Prohibition of Private Monopolisation and Maintenance of 
Fair Trade (Act No. 54 of 1947, as amended (the Anti-monopoly Law)). It 
is a recent tendency for corporations listed on a stock exchange to seek 
damages arising from anticompetitive acts before a court, or outside 
court, to avoid the potential risk of a shareholder making a derivative 
litigation. Likewise, in recent years, there has been more derivative 
litigation against the directors of companies guilty of cartel behaviour 
alleging, in particular, damages against the company by having chosen 
not to apply for leniency.

Applicable legislation

2 Are private antitrust actions mandated by statute? If not, on 
what basis are they possible? Is standing to bring a claim 
limited to those directly affected or may indirect purchasers 
bring claims?

Yes. Private antitrust actions are mandated by statute under the Anti-
monopoly Law and are also possible under general tort law, pursuant 
to the Civil Code. The standing to bring a claim is not limited to those 
directly affected but includes those indirectly affected under both the 
Anti-monopoly Law and the Civil Code.

Also, pursuant to article 24 of the Anti-monopoly Law, introduced 
by a 2001 amendment to the Law, a private plaintiff may, in addition to 
seeking damages, seek an injunction against certain ‘unfair trade prac-
tices’. The Anti-monopoly Law provides for, and the Japanese Fair Trade 
Commission (JFTC) has designated under the authority of the Anti-
monopoly Law, many unfair trade practices, such as exclusive dealing, 
price discrimination, below-cost sales, tie-ins, resale price maintenance, 
refusal to deal and trading on restrictive terms. Among these, private 
plaintiffs have most commonly sought injunctions for price discrimina-
tion, below-cost sales and division of sales territories. However, private 
plaintiffs have not prevailed in many injunction cases.

3 If based on statute, what is the relevant legislation and which 
are the relevant courts and tribunals?

Articles 25 and 26 of the Anti-monopoly Law relate to suits for damages 
for anticompetitive acts. Article 25 provides that parties that have 
monopolised or engaged in a cartel or other unfair trade practices are 
liable to indemnify those injured by those practices.

Article 709 of the Civil Code provides the principles for general 
tort law, stating that those that violate the rights of another must 
compensate for the damage resulting from their actions. This is 
recognised to include anticompetitive acts, thereby authorising the 
bringing of private antitrust actions. In addition, there is another legal 
claim available for victims of anticompetitive acts under article 703 of 
the Civil Code, which provides that the victims are entitled to claim 
for unjust enrichment that violators gained through the anticompet-
itive acts.

There are three possible ways to bring an action seeking compen-
sation, the distinction among them being the burden of proof applicable 
to each. Article 26 of the Anti-monopoly Law provides that the right to 
claim damages under article 25 of the Law may not be asserted in court 
until a relevant order (such as a cease-and-desist order) by the JFTC 
has become final and binding (which means that the judgment also 
needs to become final and binding if a defendant challenges the rele-
vant order at court). However, when such an order exists, the plaintiff 
in a related private litigation need not prove the existence of intention 
or negligence of the defendant in respect of the relevant infringement 
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of the Anti-monopoly Law, given that such a determination will already 
have been made in the prior JFTC decision.

In article 709 litigation, no such JFTC determination will exist; 
therefore, the plaintiff must prove the existence of intention or negli-
gence of the defendant at trial. A plaintiff based on article 703 of the 
Civil Code must also prove anticompetitive acts to present the fact that 
a defendant gained profits without legal cause.

A private plaintiff may, in addition to seeking damages, seek an 
injunction against certain unfair trade practices (article 24 of the Anti-
monopoly Law).

The Tokyo District Court decisions may be appealed to the Tokyo 
High Court only. However, the decision on appeal may be further 
appealed to the Supreme Court, similar to actions brought under general 
tort, although the court of first instance for general tort or unjust enrich-
ment actions is not restricted to the Tokyo District Court, and the district 
decision may be appealed to the relevant high court. High courts must 
accept an appeal of both the factual determinations and the interpre-
tations of law by the lower court. Although the Supreme Court rarely 
agrees to revisit the factual determinations of the lower court, it has the 
discretion to do so, based on the merits of the case. Injunction litigations 
are initiated in the district courts.

PRIVATE ACTIONS

Availability

4 In what types of antitrust matters are private actions 
available? Is a finding of infringement by a competition 
authority required to initiate a private antitrust action in your 
jurisdiction? What is the effect of a finding of infringement by 
a competition authority on national courts?

Redress for damages caused by all types of antitrust violations may 
be sought in a private litigation. However, under article 24 of the Act 
concerning Prohibition of Private Monopolisation and Maintenance of 
Fair Trade (Act No. 54 of 1947, as amended (the Anti-monopoly Law)), a 
private action seeking an injunction is limited solely to claims of unfair 
trade practices on the part of the defendant. A finding of infringement by 
the Japanese Fair Trade Commission (JFTC) is not required to initiate a 
private antitrust action.

In principle, a civil court is not bound by any determination of the 
JFTC regarding misconduct by a defendant. However, if a JFTC order 
has become final and binding, it is, as a matter of practice, likely that 
the facts determined by the JFTC will be given some weight in a private 
litigation.

In addition, when such an order exists, a plaintiff can assert the 
right to claim damages under article 25 of the Anti-monopoly Law, 
under which the plaintiff in a related private litigation need not prove 
the existence of intention or negligence of the defendant in respect of 
the relevant infringement of the Anti-monopoly Law, given that such a 
determination will already have been made in the prior JFTC decision. In 
this case, pursuant to article 84 of the Anti-monopoly Law, a court may 
refer to the JFTC for its opinion about the amount of damages incurred 
by anticompetitive acts.

Without a final and binding JFTC order, a plaintiff claiming 
damages must choose legal actions based on the Civil Code, such as 
article 709, and must prove the existence of intention or negligence of 
the defendant in respect of the relevant infringement. Having said that, 
since the presumption of fact based upon the JFTC’s findings may be 
accepted to some extent, in practice, past claims are mainly based on 
the findings of infringement by the JFTC.

In some severe cases, the JFTC files a complaint with public pros-
ecutors for criminal prosecution pursuant to articles 74 and 96 of the 
Anti-monopoly Law. A plaintiff in a private action may rely on findings in 

criminal proceedings concerning the relevant infringement. Although a 
civil court is not bound by the findings in criminal proceedings, it would 
be difficult for the defendant to rebut the findings unless new and defi-
nite evidence is submitted in the private litigation.

Required nexus

5 What nexus with the jurisdiction is required to found a private 
action? To what extent can the parties influence in which 
jurisdiction a claim will be heard?

With regard to actions in Japan as a whole, the nexus for bringing a 
private action is that the anticompetitive act or agreement by the 
defendant must have had some impact on the Japanese market. If the 
Japanese market has been affected by the act of agreement, conspiracy, 
etc, it is possible to bring an action before a court in Japan. If a claim 
for damages is based on the Anti-monopoly Law, it must be brought 
solely in the Tokyo District Court, and if a claim is based on general tort, 
it must be brought in a district court pursuant to the general rule of 
jurisdiction under the Civil Procedures Law. If a plaintiff wishes to bring 
an action for damages or unjust enrichment to a district court other 
than the Tokyo District Court, the plaintiff must choose a claim based 
on the Civil Code.

Restrictions

6 Can private actions be brought against both corporations and 
individuals, including those from other jurisdictions?

Yes, provided that those actions have an impact on the Japanese market.

PRIVATE ACTION PROCEDURE

Third-party funding

7 May litigation be funded by third parties? Are contingency 
fees available?

Litigation may be funded by third parties, and contingency fees are 
available. In fact, most cases of private antitrust litigation are on a 
contingency basis. The number of corporations, in particular public 
corporations, that have brought such cases for damages is increasing, 
and a time-charge basis may be used by those public corporations.

Jury trials

8 Are jury trials available?

No, jury trials are not available in private antitrust litigation. A lay judge 
system was introduced in May 2009, but it is used for serious criminal 
cases only.

Discovery procedures

9 What pretrial discovery procedures are available?

During the past 10 years or so, the Japanese legal system’s form of 
discovery has been changed to generally extend its scope under the 
Civil Procedures Law. Under the system, a plaintiff or defendant may 
request that the court orders the other side to submit certain evidence 
to the court. If the court so orders, the party must comply and submit 
the evidence. Although this discovery system is utilised in some cases, 
it is limited in scope under articles 132-4 and 220 of the Civil Procedures 
Law in comparison with the discovery procedures of the United States 
and some other systems.

There have also been amendments to the Act concerning 
Prohibition of Private Monopolisation and Maintenance of Fair Trade 
(Act No. 54 of 1947, as amended (the Anti-monopoly Law)) since January 
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2010. Article 80 of the Anti-monopoly Law, introduced by the amend-
ments, states that only a plaintiff seeking an injunction may request the 
court to order the defendant to produce relevant evidence that assists 
in establishing illegal activities.

Apart from judicial proceedings, the plaintiff may rely on the Act on 
Access to Information Held by Administrative Organs (the Information 
Disclosure Law) to request administrative documents used for investi-
gations and possessed by the Japanese Fair Trade Commission (JFTC) 
under certain conditions. For instance, upon a request from victims of 
bid-rigging practices pursuant to the Information Disclosure Law, the 
JFTC has so far disclosed administrative surcharge orders, most of 
which are usually not revealed by the JFTC, so that the victims could 
identify damage from the bid-rigging practices as those orders contained 
information on which biddings were related to the bid-rigging practices.

Admissible evidence

10 What evidence is admissible?

In civil actions in Japan, in general, all evidence, including documen-
tary or testimonial evidence, is admissible. There are limited exceptions, 
such as evidence that was obtained by illegal activity, depending on the 
severity of the illegality.

Under the Civil Procedures Law, judges determine the weight or 
value to be ascribed to the evidence, which can include a conclusion 
that certain submitted evidence has no weight or value. Each party to 
the litigation submits its own evidence, which is, in general, limited to 
evidence that the party either possesses or can obtain through inde-
pendent means, although it is possible for a party to request a court to 
order another party to produce information.

An ‘e-discovery’ system is not common in Japanese court or even 
in JFTC procedures.

Legal privilege protection

11 What evidence is protected by legal privilege?

There is no generally applicable rule regarding the protection of the 
attorney–client privilege and attorney work under the Anti-monopoly 
Law as at the time of writing. However, in civil litigation procedures 
relating to testimony and the submission of documents, legal counsel 
(including in-house counsel) can refuse to testify or submit a document 
regarding facts that have come to their knowledge while performing 
their duties that should be kept secret. Additionally, injunctive relief 
can be sought to protect trade secrets under article 81 of the Anti-
monopoly Law.

An amendment bill to the Anti-monopoly Law was passed in the 
National Diet in June 2019, whereby upon its enforcement, the JFTC will 
have discretion to set administrative surcharges on cartelists that apply 
for leniency and are willing to cooperate with the JFTC's investigation to 
obtain a further reduction of the surcharges.

To ensure that the new leniency system will work efficiently and 
fairly, in accordance with an additional resolution to the amendment 
adopted by the Diet, the JFTC will add new provisions to the JFTC’s 
investigation regulations, providing that an alleged company can 
be subject to the attorney–client privilege in proceedings regarding 
unreasonable restraint of trade. This will be the first time that the 
attorney–client privilege will be expressly protected pursuant to provi-
sions of Japanese Law.

The new system will be put into force by the end of 2020. As 
described above, under the current Anti-monopoly Law, the attorney–
client privilege is not recognised, so the JFTC is theoretically able to 
seize and put forward any documents, including attorney–client commu-
nications, as evidence to prove unreasonable restraint of trade. After 
the new Anti-monopoly Law, together with the amended investigation 

regulations, comes into effect, the JFTC can be requested to return 
certain types of attorney–client communications that are seized.

In April 2020, a draft of the guidelines on the attorney–client privi-
lege unveiled more details on the privilege in Japan. When an alleged 
company receives a submission order for certain documents from the 
JFTC officers during a dawn raid, the company will be entitled to claim that 
the documents should not be subject to the order because the documents 
contain attorney–client communications. Under those circumstances, the 
JFTC officers will order the submission of the documents, seal the docu-
ments and place the documents under the control of the Determination 
Officers at the Secretariat of the JFTC, which is independent from the 
Investigation Bureau. The Determination Officers will then determine 
whether those documents satisfy the conditions for the attorney–client 
privilege provided under the new regulations or guidelines. If the condi-
tions are satisfied, the documents are promptly returned to the company.

The rationale behind the introduction of the privilege is to protect 
communications between companies and external attorneys in connec-
tion with investigations against unreasonable restraints of trade, 
resulting in a more efficient flexible surcharge system. Communications 
with in-house counsel will also be subject to the attorney–client privi-
lege if it is apparent that the in-house counsel conducts legal affairs 
independently from and beyond the control of his or her employer after 
the violation (of the Anti-monopoly Law) in question is revealed, and the 
independence and lack of control of the in-house counsel is found to be 
based on the employer’s instructions.

In respect of communications with overseas attorneys, the JFTC 
will preclude documents or data containing those communications from 
the scope of submission orders by the JFTC in light of the attorney–client 
privilege in relevant countries, according to the draft of the guidelines.

Criminal conviction

12 Are private actions available where there has been a criminal 
conviction in respect of the same matter?

Yes. The JFTC may file complaints about severe criminal cases with 
public prosecutors for criminal prosecution pursuant to articles 74 
and 96 of the Anti-monopoly Law. In those cases, private litigation 
may still proceed as civil cases are clearly distinguished from criminal 
proceedings in Japan. In most cases in which there has been a criminal 
prosecution followed by private litigation against the relevant defendant, 
the plaintiffs have had a good chance of prevailing at trial.

However, in practice, few criminal cases are brought in Japan 
with regard to anti-monopoly violations (perhaps only one case every 
two years). In contrast, administrative decisions of the JFTC regarding 
anticompetitive acts are common, and in recent years, there have been 
10 to 20 JFTC orders each year. Orders that have become final and 
binding allow for article 25 private litigations to be brought and, hence, 
are a much more common connective source of private antitrust litiga-
tion in Japan.

Utilising of criminal evidence

13 Can the evidence or findings in criminal proceedings be 
relied on by plaintiffs in parallel private actions? Are 
leniency applicants protected from follow-on litigation? Do 
the competition authorities routinely disclose documents 
obtained in their investigations to private claimants?

Evidence and findings in criminal proceedings can be relied on by plain-
tiffs in parallel private actions. Private actions may rely on judgments or 
decisions rendered or evidence presented in criminal proceedings (even 
including JFTC administrative proceedings). Applicants for leniency are 
not protected from follow-on litigation. In most of the private actions 
thus far, the leniency applicants have been defendants.
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In respect of the Information Disclosure Law, the JFTC has a general 
policy to disclose, at its discretion, administrative documents obtained 
or used in its administrative investigation (except leniency procedures) 
to private claimants. The JFTC has so far disclosed certain administra-
tive documents in response to the request based on the Information 
Disclosure Law.

Stay of proceedings

14 In which circumstances can a defendant petition the court for a 
stay of proceedings in a private antitrust action?

Generally, there is no statutory right for a defendant to stay proceedings. If 
a defendant’s petition is made in court, the court may decide at its discre-
tion whether to grant the stay, although such a stay of proceedings is 
supposed to be allowed by the court only in an exceptional circumstance.

Standard of proof

15 What is the applicable standard of proof for claimants? Is 
passing on a matter for the claimant or defendant to prove? 
What is the applicable standard of proof?

Generally, although there is no clear applicable standard of proof, the 
claimant, regardless of whether a direct purchaser, has the burden of 
proof to the extent of the preponderance of the evidence. With regard 
to the finding of the amount of damages, in cases where it is determi-
nable that damages have arisen and if it is extremely difficult for the 
claimant to prove the amount owing to the nature of the damages, the 
court may determine a proper amount of damages on the basis of the 
entire import of the oral argument and the result of the examination of 
evidence under article 248 of the Code of Civil Procedure. In general, 
there are no rules of thumb or rebuttable presumptions even relating to 
overcharges of cartels.

Actions brought pursuant to article 25 of the Anti-monopoly Law will 
have the benefit of a determination by the JFTC regarding the existence 
of intention and negligence of the defendant. Therefore, in those actions, 
the defendants are liable for damages without negligence, provided that 
other requirements are fulfilled.

In actions brought pursuant to article 709 of the Civil Code, no such 
JFTC determination exists; therefore, the plaintiff has the burden at trial 
of proving the existence of intention and negligence of the defendant, 
together with other requirements provided by article 709.

A claimant for unjust enrichment under article 703 of the Civil 
Code must prove that the defendants obtained profits to the detriment 
of the claimants, and that the profit transfers from the claimant to the 
defendant are without legal basis, by establishing anticompetitive acts 
of the defendants and the invalidity of the contact that made those profit 
transfers.

Although a civil court is not bound by any determination of the JFTC 
regarding misconduct by a defendant, if a JFTC order has become final 
and binding, it is likely that the facts determined by the JFTC will be given 
some weight in a private litigation. Since this assumption is not based 
on any provisions of law, there is no difference in terms of the presump-
tion between actions pursuant to articles 25 of the Anti-monopoly Law or 
article 709 of the Civil Code.

Time frame

16 What is the typical timetable for collective and single party 
proceedings? Is it possible to accelerate proceedings?

No class proceedings may be brought in Japan.
For non-class proceedings, actions brought in a district court typi-

cally require a period of between one and two years to resolve. Actions 
brought in a high court typically require six months to one year to resolve.

In general, there is no mechanism for accelerating the proceedings. 
However, in recent years, the Japanese courts have generally sought to 
shorten the time required to reach a judgment in a case.

Limitation periods

17 What are the relevant limitation periods?

Pursuant to article 26, paragraph 2 of the Anti-monopoly Law, private 
actions brought pursuant to article 25 must be brought within three 
years of the date of the finalisation of the relevant JFTC order in the 
matter (ie, the limitation period starts to run from the finalised date of 
the relevant JFTC order).

Actions brought under general tort, pursuant to article 709 of the 
Civil Code, must be brought either within three years of the date on 
which the victim or plaintiff became aware of both the damage and 
the defendants who caused the damage through involvement in the 
conspiracy or act, or within 20 years of the date of the conspiracy or 
damaging act, whichever is earlier.

A claim for unjust enrichment under article 703 of the Civil Code 
must be brought within five years of the date when the claimant became 
aware of capability of the claim, or 10 years of the date when the claim 
is objectively available, whichever is earlier.

Appeals

18 What appeals are available? Is appeal available on the facts 
or on the law?

Actions pursuant to article 25 must be brought solely in the Tokyo 
District Court. The Tokyo District Court decisions may only be appealed 
to the Tokyo High Court, and the decision on appeal may be further 
appealed to the Supreme Court. The Tokyo High Court must accept an 
appeal on the factual determinations as well as the interpretations of 
law of the Tokyo District Court. The Supreme Court rarely agrees to 
revisit the factual determinations of the lower court although it has the 
discretion to do so if it chooses.

Actions under general tort and unjust enrichment as well as 
actions seeking an injunction under article 24 of the Anti-monopoly Law 
are brought in district courts, the decisions of which may be appealed to 
the relevant high court.

COLLECTIVE ACTIONS

Availability

19 Are collective proceedings available in respect of antitrust 
claims?

No, class proceedings are not available in Japan.

Applicable legislation

20 Are collective proceedings mandated by legislation?

Not applicable.

Certification process

21 If collective proceedings are allowed, is there a certification 
process? What is the test?

Not applicable.
22 Have courts certified collective proceedings in antitrust 

matters?

Not applicable.
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Opting in or out

23 Can plaintiffs opt out or opt in?

Not applicable.

Judicial authorisation

24 Do collective settlements require judicial authorisation?

Not applicable.

National collective proceedings

25 If the country is divided into multiple jurisdictions, is a 
national collective proceeding possible? Can private actions 
be brought simultaneously in respect of the same matter in 
more than one jurisdiction?

Not applicable since neither class nor collective proceedings are 
available.

Japan has multiple courts, with the relevant courts of general 
jurisdiction being the district courts located throughout the country. 
Above the district courts are the related high courts. Private actions 
brought pursuant to article 25 of the Act concerning Prohibition of 
Private Monopolisation and Maintenance of Fair Trade must be brought 
solely in the Tokyo District Court, as the court of first instance.

Actions brought under the Civil Code, such as articles 703 and 709, 
will be brought in the relevant district court. An appropriate nexus for 
the choice of a district court is generally the court in the locale where 
the plaintiff’s residence or corporate headquarters is located, the place 
where the conspiracy or act occurred, or the place where the headquar-
ters of the defendant is located. It is only possible to bring an action in 
one jurisdiction in regard to any claim.

Collective-proceeding bar

26 Has a plaintiffs’ collective-proceeding bar developed?

Not applicable.

REMEDIES

Compensation

27 What forms of compensation are available and on what basis 
are they allowed?

Damages are limited to actual loss only, and only the loss that has a 
reasonable causation link to the harmful act or conspiracy. However, 
unlike in some other jurisdictions, damages can, in principle, be claimed 
by both direct and indirect purchasers as long as they can show that 
they suffered loss because of the original harmful act or conspiracy.

In Japan, some of the largest damages are awarded in bid-rigging 
cases and, in particular, to local governments or public corporations 
that have suffered damage as a result of an agreement among bidding 
participants to agree in advance upon the successful bidder and the 
amount of the successful bid. Because of this, there has been a trend 
in recent years for local governments and public corporations to insert 
a clause in the project contract specifying a pre-agreed amount of 
damages to be paid if it is subsequently discovered that the successful 
bidder had participated in bid rigging. Typically, the amount specified in 
such contracts is between 6 and 20 per cent of the contract value. For 
example, it has been reported that the Tokyo Metropolitan Government 
stipulates a damages clause amounting to 10 per cent of the contract 
value, and many other local governments have followed this 10 per cent 
stipulation.

Other remedies

28 What other forms of remedy are available? What must a 
claimant prove to obtain an interim remedy?

Article 24 of the Act concerning Prohibition of Private Monopolisation 
and Maintenance of Fair Trade (Act No. 54 of 1947, as amended (the 
Anti-monopoly Law)) permits a person, whose interests are infringed 
upon or likely to be infringed upon by unfair trade practices, and who 
is thereby suffering or is likely to suffer serious damages, to seek an 
injunction suspending or preventing the party from engaging in those 
infringements. Both provisional (interim) and permanent injunctions are 
available although the burden of proof is lower in provisional disposi-
tions than in permanent injunctions.

Further, restitution is rarely granted as a remedy although it may 
be granted at least in part through an injunction to restore the injured 
party to the position it held prior to the commencement of the violation.

Punitive damages

29 Are punitive or exemplary damages available?

No.

Interest

30 Is there provision for interest on damages awards and from 
when does it accrue?

Yes. The court must award interest at a rate of 3 per cent per year from 
the time the damaging act or conspiracy occurred until the defendant 
makes the payment.

Consideration of fines

31 Are the fines imposed by competition authorities taken into 
account when setting damages?

No. Fines (administrative surcharges) imposed by competition author-
ities are calculated as a percentage (ie, 10 per cent of the violator’s 
turnover of the related product or products during the relevant period 
up to 10 years). Fines paid by violators are contributed to the Japanese 
national treasury and are not distributed to private parties injured by 
the violator’s conduct. Therefore, the court does not take into account 
the fines imposed by the Japanese Fair Trade Commission (JFTC) at all.

Legal costs

32 Who bears the legal costs? Can legal costs be recovered, and 
if so, on what basis?

In general, each party must bear its own legal costs.

Joint and several liability

33 Is liability imposed on a joint and several basis?

Yes, tortfeasors are generally liable for actual damages on a joint and 
several basis.

Contribution and indemnity

34 Is there a possibility for contribution and indemnity among 
defendants? How must such claims be asserted?

Yes. If there are several defendants, in the event that one defendant 
is required to pay an entire damages award, that defendant may seek 
indemnification from the co-defendants and demand a contribution 
equivalent to their respective proportion of the damages. Such a contri-
bution is commonly sought in these cases.
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A defendant who paid the whole or a part of the damages can seek 
indemnification from the co-defendants in or out of court, provided 
that for the defendant to assert those claims, the amount paid by the 
defendant to a victim or plaintiff must exceed the amount for which the 
defendant is liable. The claim for indemnification from the co- defendants 
is brought in separate proceedings from the principal claim and is 
normally pursued after a judgment or settlement of the principal claim.

Passing on

35 Is the ‘passing-on’ defence allowed?

The passing-on defence may be taken into account although not by that 
name. In Japanese civil litigation, an award of damages must compen-
sate for the injury actually suffered by the plaintiff. This stems from the 
underlying principle that the purpose of private actions is to compensate 
for a loss, not to act as a deterrent. Based on this, if a direct purchaser 
passes an overcharge down the supply chain, it may still have difficulty 
showing the non-existence of an injury.

Other defences

36 Do any other defences exist that permit companies or 
individuals to defend themselves against competition law 
liability?

No.

Alternative dispute resolution

37 Is alternative dispute resolution available?

In theory, private claims for violations of the Anti-monopoly Law may 
be resolved by agreement through arbitration. Although any such arbi-
tration that has occurred under confidential conditions would not be 
publicly reported, we believe that there has been almost no such arbi-
tration or alternative dispute resolution used in Japan for Anti-monopoly 
Law claims. This is because the Anti-monopoly Law is a ‘national and 
public law’ in Japan, and any matters arising under it are, as a matter 
of practice, generally submitted to the JFTC regardless of whether such 
private claims are settled through arbitration.

UPDATE AND TRENDS

Recent developments

38 Are there any emerging trends or hot topics in the law of 
private antitrust litigation in your country?

The commitment procedure was effectively introduced into the Act 
concerning Prohibition of Private Monopolisation and Maintenance of 
Fair Trade (Act No. 54 of 1947, as amended (the Anti-monopoly Law)) on 
30 December 2018. The commitment procedure is similar to the commit-
ment system under EU competition law in that it is aimed at resolving 
suspected violations against the Anti-monopoly Law on a voluntarily 
basis, by consent between the Japanese Fair Trade Commission (JFTC) 
and the undertakings concerned.

Under the new system, undertakings in which a certain type of 
violation of the Anti-monopoly Law occurred may not be subject to the 
issuance of an infringement decision if the JFTC decides to apply the 
commitment procedure for the resolution of the suspected conduct. As 
at May 2020, there have been two cases for which the JFTC applied the 
commitment procedure since December 2018.

When a JFTC order has been issued, a plaintiff can assert its right 
to claim damages under article 25 of the Anti-monopoly Law, pursuant 
to which the plaintiff (in the related private litigation) need not prove the 
existence of intention or negligence of the defendant in respect of the 

relevant infringement of the Anti-monopoly Law, given that such a deter-
mination will already have been made by the JFTC decision. Accordingly, 
undertakings that have allegedly violated the Anti-monopoly Law may 
benefit from the introduction of the commitment procedure in that 
they may avoid a JFTC order that finds an infringement against them 
and the consequent claims for damages under articles 25 of the Anti-
monopoly Law.

However, on the other side of the coin, the plaintiff of an anti-
monopoly infringement case will only have recourse to articles 703 and 
709 of the Civil Code as a legal basis for action against an infringement if 
the JFTC decides to deal with the matter via the commitment procedure. 
Pursuant to those provisions of the Civil Code, an infringement of the 
defendant must be proven or shown by the plaintiff, which may be an 
onerous task, depending on the circumstances of the case.
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