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PREFACE

Welcome to the third edition of 7he Gambling Law Review.

I was very pleased last year that we managed to increase the coverage of the guide
from 16 chapters to 25. This year I am pleased again to say that we have increased coverage
to 29 chapters, including new contributions from four important jurisdictions — Bulgaria,
France, Macao and the Netherlands. I am delighted to welcome the new authors and thank
them for their contribution, as I am also very pleased to thank those who have found the time
and resources to continue to make a contribution to this work. We are getting fatter!

What are the aims of this book? There are several. First and foremost, to provide a short
summary of the gambling law of the jurisdictions in question. Second, to achieve that in a
format that is uniform enough to allow comparison between the different legal systems but
also flexible enough to recognise that gambling law springs from different sources in different
jurisdictions — in some countries it is founded in the criminal law, in other places it forms
part of civil or administrative law and, of course, it is sometimes rooted in a common law
and sometimes in a civil code tradition. The third aim is to allow practitioners in the field
to be updated on developments over the course of the year — with a section in each chapter
dealing both with the main milestones of the past 12 months and the likely developments to
come. Have we achieved that end? Of course, it is for others to judge — but I was heartened
to meet a fellow professional at this year’s International Casino Exhibition in London who
congratulated me for ‘that little grey book’, which he said he frequently consulted and found
‘immensely useful’. And not only useful, but up to date and freely available online, as a
resource for everyone.

Which brings me to the fourth (and normally unspoken) aim of this book, which is to
showcase the work of some of the leading gambling lawyers across the world, without whom
this book would not exist. Each has given their time and considerable experience to produce
something comprehensive and digestible — and as a summary of their own thoughts and
work in the field. And so, may I make this suggestion to readers from the gambling world on
behalf of my co-authors? If you find this Review useful, then please give them a call, safe in
the knowledge that you will get more of the same quality.

The gambling world has been a busy place again in the past 12 months. What are the
key themes? Let me pick three.

New jurisdictions

More and more governments are turning their minds to the regulation of gambling. The most
obvious shift is in the United States, where the Supreme Court has just been considering the
constitutional implications of a ban on gambling. During the preparation of this Preface,
we have heard that the US Supreme Court has ruled 6:3 that the Professional and Amateur

vii
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Sports Protection Act of 1992 violates the 10th Amendment to the US Constitution, and
therefore should be struck down. The 10th Amendment protects the power of individual
states to make their own laws, in all circumstances where the Constitution does not explicitly
give power to the federal government. It is therefore anticipated that the Supreme Court
decision will mark a new turning point in the United States’ relationship with gambling,
more than a decade after UIGEA caused tremors across the world. There are plenty of states
with draft legislation awaiting such a decision, and we will have to see the reaction of sports
bodies seeking to find a way to tap into their share of a rich new market. The US is surely one
of the most lucrative potential markets for sports betting — not only because it is a wealthy
nation, but because it is one in which sport is marketed and televised more than in perhaps
any other country in the world. With baseball, American football, basketball and ice hockey,
there are four incredibly well-followed and, above all, data-rich sports that would be the
subject of a very substantial betting market. Interesting times.

The US is not the only place where change is coming. We have seen new laws progressing
in many countries, including Ireland, Sweden and Switzerland, and a host of significant shifts
in legislation in countries as far apart as Australia and Slovenia. Further, there has been a
continuing flow of decisions from the Court of Justice of the European Union in relation
to the gambling regimes across Europe, and let us not forget the Asian markets, including
India, where the pace of change has been somewhat slower (but the potential prize is very
substantial indeed).

Regulators keep getting tougher

It feels as though regulators and governments are becoming better organised and tougher
on operators. Although there are still places where ‘soft touch’ regulatory regimes persist,
more regulators are making life harder for operators, with new rules and higher penalties
for non-compliance. There is an increasing focus on financial crime, money laundering and
social responsibility. Industry has reacted by improving its standards, but still feels embattled
against waves of criticism, which in some cases seem to impose a higher threshold than for
other adult industries. Indeed, I would argue that the increased levels of regulation are more
the product of an increased ability to regulate, rather than an increased need. For one thing,
although the amount of regulated gambling going on in the world is certainly increasing, that
may reflect the fact that regulation is more effective, and that gambling that had previously
operated on a black market basis is now being brought within the fold. And even if the
amount of gambling going on in the world is increasing, there is no substantial evidence that
the amount of problem gambling or underage gambling is on the rise.

Traditional barriers are dissolving (again)

One of the most interesting features of the international gambling industry over the past
two decades is the way that it has continued to engage in paradigm shifts. After many
centuries of a land-based tradition, the internet and mobile communication created an
international betting market for the first time. And now, just as we are getting used to that,
new developments are changing that model again. For example, bitcoin and cryptocurrency
technology, which was in its infancy only a couple of years ago, is now becoming mainstream
— already being used by some operators and requiring serious consideration by regulators.
Many still hold the view that there are hidden dangers with such cryptocurrencies — and of
course they are not without risk. However, they also provide some interesting possibilities in
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terms of ensuring provenance and traceability of funds and even that the tokens can only be
used by those over the age of 18.

We have also witnessed a growing convergence of gambling and game playing, a
development that throws up both paradoxes and new challenges. Studies show that for many
the entertainment experienced by playing games is not lessened if there are no monetary
stakes, and so one must ask whether social gaming represents a fundamentally new chapter in
gambling psychology and practice. Equally, the rise of social gaming models blurs the barrier
between what is regulated and what is not — with e-sports, and in game rewards (‘loot boxes’)
also confusing the picture. Traditional models and expectations of what gambling is and
how that form of entertainment is monetised are radically changing — and that leads to very
important questions about whether the limits of regulation need to be redefined.

In the context of these changes, an annual review of the world of gambling law surely
has an important place. I close by thanking my co-authors and the editorial team at The Law
Reviews for their organisation and encouragement.

Carl Rohsler
Memery Crystal

London
May 2018
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Chapter 17

JAPAN

Hitoshi Ishibara'

I INTRODUCTION

On 15 December 2016, the Act Promoting Implementation of Specified Integrated Resort
Areas (the Act) was enacted in the Japanese Diet session with an aim to legalise gambling to
be operated by private entities in Japan, which is the latest development in a long-standing
debate on whether to legalise and permit casinos in designated areas of the country. The
Act aims to promote the establishment of an integrated resort (IR) (and casino) in Japan.
Therefore, it only has 23 articles laying out the very basic concepts.

Among the small number of articles, one specifically says that the measures to
implement the IR should take place within one year. The government intended to submit the
subsequent implementation bills to the Diet session in 2017 and established a body called
the IR Promotion Advisory Council, tasking them to formulate the basic concepts for the
implementation of the IR. In response to this, in the summer of 2017, the Advisory Council
issued a white paper setting out various matters (the White Paper).

However, the implementation bills were not passed during the 2017 Diet sessions
because of the re-election that took place, which limited the opportunity to discuss these
bills. The Japanese government now intends on legislating these implementation bills during
the 2018 Diet session, which is taking place at the time of writing.

I CURRENT STATUS AS TO THE LEGALITY OF GAMBLING IN JAPAN

Under the current Japanese legislation, gambling, in general, is prohibited under Article 185

of the Penal Code, with the exception of betting on something for momentary amusement

or specific events or sports permitted under special laws, which are:

a  the four public sports — horse racing, bicycle racing, powerboat racing and motorcycle
racing — all of which are run by local governments or government corporations;

6 the public lottery; and

¢ Japanese Football Pools.

Licences are required to operate these forms of gambling activities, which under the current
legislation, are granted only to local governments or government-related entities.

In this context, Article 185 of the Penal Code provides that a person who gambles shall
be punished by a fine or a petty fine of not more than ¥500,000, unless the item that is placed

1 Hitoshi Ishihara is a partner at Anderson Mari & Tomotsune.
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on the bet is that of momentary amusement. The term ‘gamble’ is understood as ‘an act where
more than two persons bet on an outcome of a contest of chance to contend for a prize in the
form of property or asset’ (Tokyo High Court, 28 November 2006).

The ‘outcome of a contest of chance’ means an outcome that is something unpredictable
or out of the contestants’ control. The Old Supreme Court case of 13 November 1911 found
that if the outcome of a contest depends upon an element of chance to any degree, the
outcome shall fall under the ‘outcome of a contest of chance’, even if such outcome depends
on certain skills of the contestants (except when the outcome is evident in advance on the
basis of any gap between the contestants’ skills).

Accordingly, Japanese court precedents have found that the outcomes of games of
‘igo” (Old Supreme Court case of 10 June 1915), mah-jong (Old Supreme Court case of
28 March 1935) and Japanese chess (shogi) (Old Supreme Court case of 21 September 1937)
all fall under the category of ‘outcome of a contest of chance’.

To ‘bet to contend for a prize in the form of property or asset’ means the winner wins
and the loser loses a prize in the form of property or asset. If one of the contestants does not
lose any property, that is, he or she has no risk of losing his or her property, the contestants
are not contending for a prize in the form of property or asset (Old Supreme Court case of
30 April 1917 et al).

Article 186 Section 2 of the Penal Code further prescribes that a person who, for the
purpose of profit, runs a place for gambling or organises a group of habitual gamblers shall be
punished by imprisonment not less than three months but not more than five years. The term
‘running a place for gambling’ is understood to mean providing, as a host, a certain place
for gambling that is under the host’s control (Supreme Court Case of 14 September 1950).
In this context, ‘certain place for gambling’ is understood to mean that a physical location
or actual gathering of the players to such location is not required (Supreme Court case of
28 February 1973).

The crime of running a place for gambling also requires running a place for gambling
and ‘obtaining profit’ (Article 186 Paragraph 2) and the term ‘obtain profit’ is understood
to mean having the intention of obtaining illegal financial benefit (in the form of fees,
commissions or others) in consideration.

The Penal Code has a certain carve-out stating that gambling will not constitute
a violation of the Penal Code, if the ‘item which is placed on bet is that of momentary
amusement’. This term is understood to be something of very low value that will not unduly
stimulate a person’s passion for gambling. The Supreme Court of Japan, however, has
found that cash does not, regardless of its amount, fall under the definition of ‘momentary
entertainment .

Thus, gambling that is legally permitted under the current Japanese law is limited to
gambling facilitated by licensed public entities, and interpretations of gaming and gambling
regulations to date have been generally consistent with this general rule.

III OFFSHORE GAMING SERVICES

On 1 November 2013, a deliberation concerning the legality of online gambling was
conducted in the Japanese Diet and, upon such deliberation, the government presented its
view concerning online gambling, which is that participating in online gambling operated
outside Japan through the internet from Japan (or participating in casinos outside Japan
airing live through the internet from Japan) will constitute gambling in Japan if a part of such
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gambling was conducted within Japan, such as participating through the internet from one’s
home in Japan (i.e., the person in Japan was not physically present at the gambling house
overseas).

Accordingly, in 2016 there was a case where several players located in Japan who were
playing an online gambling game distributed by an offshore online gaming service provider
(Smart Live Casino) through a server located outside of Japan (United Kingdom) were
convicted of illegal gambling. In this case, it was reported that the relevant gambling website
had descriptions written in Japanese since September 2014 and was open from early evening
to after midnight Japan time and, in addition to that, the dealer was Japanese and the users
were able to talk with the dealer in Japanese.

It is considered that these factors formed the grounds for the website to be considered
as providing services that were targeted at Japanese people. It should be noted, however,
that this case was dealt with under summary proceedings, which are not a formal trial at
a summary court. A trial in these proceedings takes place only with an examination of
documents submitted (no public trial including witness examination takes place) while
parties are not present. Therefore, it is unclear whether the court would come to the same
conclusion in a formal trial. In fact, despite some of the players being convicted of illegal
gambling, the Japanese Public Prosecutors Office decided that it would drop charges against
one of the players who did not agree to summary proceedings, and therefore, it is unclear
whether the court would come to the same conclusion if this was tried in the formal trial.
Also, to the best of our knowledge, no action was taken against Smart Live Casino.

IV CURRENT STATUS OF THE LEGALISATION OF CASINOS IN JAPAN

In light of the general prohibition on gambling, official discussions on whether to legalise
casinos in Japan have been taking place for some time now, dating back to 2006 when the
Liberal Democratic Party (LDP) produced a report entitled ‘Japan’s Basic Policy concerning
the Introduction of Casino Entertainment’. These discussions have continued since then, and
in 2013, the LDP and certain other members of a cross-party group called the ‘Alliance for
the Promotion of International Tourism’ (the Alliance), including as its members Shinzo Abe,
the current Japanese Prime Minister, and Taro Aso, the current Treasurer and former Prime
Minister, submitted the bill to legalise casinos to the Japanese Diet, which was subsequently
passed at the Japanese Diet session on 15 December 2016.

i The Act

The Act aims to carry out a two-stage legislative process by (1) passing an act to facilitate
the development of integrated resorts and (2) passing subsequent acts to actually implement
integrated resorts.

Since the Act focuses only on facilitating the development of integrated resorts, it
contains only 23 articles, which describe the basic policy and the process for the introduction
of casinos in Japan. Thus, the passage of various subsequent series of bills will be necessary in
order to actually legalise the operation of casinos in Japan. Subsection ii, infra, gives a brief
explanation of the Act’s key points.
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ii ~ The Act’s aim to legalise only land-based casinos

Article 1 of the Act provides that:

[i]n light of the fact that promoting implementation of Specified Integrated Resort Areas contributes to
the development of tourism and local economies... the purpose of this act is to set out the fundamental
principles, fundamental policies and other fundamental matters relating to the promotion of the
implementation of Specified Integrated Resort Areas. ..

Article 3 of the Act further provides that:

[t]he implementation of the Specified Integrated Resort Areas shall be promoted on the basis of

achieving international competitiveness and attractive extended stay sight-seeing visits.

As indicated above, Articles 1 and 3 illustrate that the Act in its current form is only
contemplating legalising casinos that people physically visit, thereby promoting tourism, and
is not necessarily aiming to legalise online casinos.

In response to the passage of the Act, an official discussion has started at a cabinet
meeting to establish a consolidated measure to address gambling and gaming addiction in
general, which not only addresses gambling (i.e., casinos, lotteries and public sports) but also
certain financial commodities (such as foreign exchange transactions), or pachinko and other
gaming.

Therefore, it is possible that during the course of the discussion to address gambling
and gaming addiction problems, further discussions may arise with regard to legalising online
casinos through different legislation.

iii  Private entities as casino operators; potential cap to the casino floors

Article 2.1 of the Act expressly provides that a specified integrated resort will have ‘casino
facilities (limited to those established and operated in the Specified Integrated Resort Areas
by private entities . . .), convention facilities, recreation facilities, exhibition facilities, lodging
facilities and other facilities accepted to contribute to the promotion of tourism operated by
a private entity’, thereby opening the doors for private entities to become casino operators.
On the other hand, the Act expressly excludes public entities from establishing and operating
casino facilities.

The Act includes no provision restricting the operator to an entity incorporated in
Japan; therefore, foreign operators should be very much welcomed.

In this context, the White Paper states that there should be a limit to the floor size of
the casino within the IR and that this should be determined ‘taking into consideration of the
Singapore casino’.

While the White Paper is silent on the exact ratio or figure, setting a limit on the
size of the casino means the size of the IR itself may be affected. And this would affect the
local governments, especially those that have contemplated a large-size casino and IR with a
large-size investment from the private operators.*

2 Subsequently, the Working Team of the government agreed in April 2018 that the gross floor area of a

casino shall be 3 per cent of the IR or less.
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iv. Multiple layers of the selection process

Article 2.2 of the Act provides that a specified integrated resort area should be ‘an area certified
by the competent minister as an area where a Specified Integrated Resort can be established,
based on the application of the local government’.

The wording in Article 2.2 indicates that there will be at least two layers of the selection
process: (1) selection by the competent minister of the local government where the integrated
resort would be established; and (2) selection by the local government of the operator to
operate the casino.

The Act is silent as to which selection procedure will precede the other (the Act is also
silent as to which ministry will be in charge, since Article 11 of the Act provides that the
‘Casino Control Committee shall be established as an external organ of the Cabinet Office’,
it is widely assumed that the head of the Cabinet Ofifice (i.e., the Prime Minister) would be
the competent minister in question); however, the White Paper has given guidance to this
issue that, in principle, the selection of an operator by the local government will come first
since the competent minister would not be able to select the local government where an
integrated resort is to be established by the location alone, and without knowing the actual
plans contained in the application of the local government. As such, an applicant operator
must propose a plan that is appealing and attractive to the local government, so that the local
government will prepare the application to be submitted to the competent minister adopting
such plan. The local government’s application adopting the applicant operator’s plan must
then be selected by the competent minister as the location that is appropriate to be designated
as a specified integrated resort area.

In this context, the White Paper is consistent with the ongoing discussion to seek
careful and phased introduction by limiting the number of casinos to be established, as IRs
are considered facilities that should not be established all over the country. Therefore the
number of facilities and the areas in which they are initially established shall be on a trial
basis, which may be gradually increased. In doing so, the White Paper maintains the position
of considering establishing them in large cities as well as local regions. There are controversial
views as to the actual number of locations where the IRs are to be established initially, ranging
from two to three (which was originally discussed) to four to five (which was very recently
proposed by the project team established by the ruling party). The White Paper also expressly
states that there should be ‘1 casino for 1 IR’, so the current thinking is not having multiple
casinos competing against each other in a single location, but rather have such competition
during the selection process.

A frequently asked question is where the first location for integrated resorts will be;
however, since there will be a selection process for the locations, while the mass media
speculate and try to predict, the actual location will be chosen based on numerous factors
including the political conditions at the time of selection.

V  THE SELECTION CRITERIA OF A CASINO OPERATOR AND THE
EFFECT ON POTENTIAL FOREIGN APPLICANTS

The Act provides first that the specified integrated resort areas shall be promoted ‘by taking
advantage of regional characteristics and the innovation and vitality of the private sector’s
ability to contribute to the development of the regional economies and redistribute to the
community the proceeds of the healthy casino facilities’ (Article 3), and also that ‘[t]he
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government shall take necessary measures so that the Specified Integrated Resort Areas will
have the features central to establishing genuine internationally competitive and attractive
tourist destinations while utilising regional characteristics’ (Article 6).

Based on these provisions in the Act, it can be surmised that a foreign operator
considering whether to participate in the selection process needs to prepare a proposal that
is appealing to the local government, not only from a financial perspective, but also from the
perspective of understanding the regional characteristics and the needs of the community.

Having to include this level of specificity in an application could be one of many
cross-border difficulties that a potential foreign operator may face, since the regional
characteristics and the needs of the community, especially in Japan, may be quite different
from that in the operator’s own country and other regions of operations. Additionally, the
needs of the community and regional characteristics in Japan are different between regions that
qualify as an ‘urban-type’ integrated resort where the number of citizens and infrastructure
are well established, compared to ‘suburban-type’ regions, which are tourist destinations for
vacation purposes.

Further, Article 7 of the Act provides that:

[t]he government shall utilise the funds, management skills and technical skills of the private sector,
and take other necessary measures so that the implementation of the Specified Integrated Resort Areas
will strengthen the international competitiveness and stimulate other areas of the economy, such as by

improving the countrys tourism industry and increasing job opportunities.

Therefore, although there is no nationality requirement for a casino operator, a foreign
operator applicant must prepare a proposal that is not only financially feasible, but that can
also improve Japan’s tourism industry and increase job opportunities.

VI CONCLUSION

This chapter makes clear that Japan is at a very early stage of discussion regarding the
legalisation of casinos, and the Act is not sufficient to permit the operation of a casino, for the
law itself states that the ‘necessary legislative measures for this purpose should be taken with
the intent of doing so within one year after the enforcement of this act’ (Article 5). Therefore,
various legislative measures need to take place to actually implement the establishment of
integrated resorts.

While the Act provides that these measures should take place within one year, and the
government currently intends to submit the subsequent implementation bills during the Diet
session in 2018, which is taking place at the time of this writing, it is possible that debates on
how to implement the law might delay such measures, particularly because of the opposition’s
strong concerns expressed with respect to various matters, including the measures to be taken
against gambling addiction problems.
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