[ Exclusively for: Anderson Mori &#38; Tonmotsune (Tokyo) | 11-Dec-15, 07:31 AM] gfetting The Deal Through

Private
Client

Contributing editors
Anthony Thompson and Nicole Aubin-Parvu

e =3 *i O 'H == E1 EE IH I B
D] pemp— B == == EN E3
e =3 *i O 'H == E1 EE IH I B
Elimem ™ Il = I == = = 3
e =3 *i O 'H == E1 EE IH I B
E i e & [ T [ am = = =
e Xy ¥ gm == 1 S5 Il Il B2
S e o &S I I e = £ 3

GETTING THE &
2016 DE Ay NG THEK



GETTING THE /§<
DEAL THROUGH »

Private Client 2016

Contributing editors
Anthony Thompson and Nicole Aubin-Parvu
Wragge Lawrence Graham & Co LLP

Gideon Roberton general and may not apply in a specific situation.
gideon.roberton@lbresearch.com m Legal advice should always be sought before taking

b
Publisher frng The information provided in this publication is

e quee's awaRDs any legal action based on the information provided.
Subscriptions i This information is not intended to create, nor does
Sophie Pallier Published by receipt of it constitute, a lawyer-client relationship.
subscriptions@gettingthedealthrough.com Law Business Research Ltd The publishers and authors accept no responsibility

87 Lancaster Road for any acts or omissions contained herein.
Business development managers London, W111QQ, UK Although the information provided is accurate as of
Alan Lee Tel: +44 20 3708 4199 November 2015, be advised that this is a developing
alan.lee@lbresearch.com Fax: +44 20 7229 6910 area.
Adam Sargent © Law Business Research Ltd 2015
adam.sargent@lbresearch.com No photocopying without a CLA licence. Printed and distributed by

First published 2012 Encompass Print Solutions
Dan White Fourth edition Tel: 0844 2480 112

dan.white@lbresearch.com ISSN 2051-5472




CONTENTS

Overview 4  Jersey 59
Anthony Thompson and Nicole Aubin-Parvu Edward Devenport and Giles Corbin
Wragge Lawrence Graham & Co LLP Mourant Ozannes
Bermuda 6 Liechtenstein 63
Jane Collis and Louise Charleson Philip Georg Raich
MJM Limited Gasser Partner
British Virgin Islands 10  Monaco 66
Hélene Anne Lewis Peter Walford
SimonetteLewis Wragge Lawrence Graham & Co LLP
Cayman Islands 14  Netherlands 70
Carlos de Serpa Pimentel and Robert Lindley Frank Deurvorst, Lourens de Waard, Jules de Beer and
Appleby (Cayman) Ltd Dirk-Jan Maasland
Bluelyn
England and Wales 17
Anthony Thompson, Nicole Aubin-Parvu, Katie Coles and Nigeria 76
Alistair Robertson Olufemi Adekeye and David Emagun
Wragge Lawrence Graham & Co LLP Hughes Partners (Barristers, Solicitors & Arbitrators)
France 25  Russia 81
Maryse Naudin Kira Egorova, Olga Pimanova, Anastasia Petrova,
Tirard, Naudin - Société d’Avocats Ekaterina Vasina and Elena Skoptsova
ALRUD
Germany 31
Andreas Richter and Katharina Hemmen Switzerland 86
P+P Pollath + Partners Natalie Peter, Michael Hamm and Gian Andri Tondury
Staiger Schwald & Partner AG
Gibraltar 35
Nyreen Llamas Ukraine 91
Hassans Ivan Kasynyuk, Iryna Moroz and Dmitry Koval
AGA Partners Law Firm
Guernsey 39
Matthew Guthrie, Catherine Moore and Mark Torode United Arab Emirates 96
Mourant Ozannes Anthony Thompson and Alastair Glover
Wragge Lawrence Graham & Co LLP
Ireland 43
Aileen Keogan United States 100
Aileen Keogan Solicitor & Tax Consultant Stephen K Vetter and Eric Dorsch
Kozusko Harris Duncan
Italy 48
Marco Cerrato and Alessandro Bavila
Maisto e Associati
Japan 52

Kenichi Sadaka, Kei Sasaki and Akira Tanaka
Anderson Mori & Tomotsune

Getting the Deal Through - Private Client 2016



JAPAN

Anderson Mori & Tormotsune

Japan

Kenichi Sadaka, Kei Sasaki and Akira Tanaka
Anderson Mori & Tomotsune

Tax

1 How does an individual become taxable in your jurisdiction?

The main tax imposed on incomes of individuals is income tax under the
Income Tax Act of Japan. An individual’s taxability is generally determined
by the location of his or her residence and source of income.

A resident individual is defined as a natural person who is domiciled
in Japan or a natural person who has resided in Japan continuously for
more than one year. Resident individuals are further classified into perma-
nent residents and non-permanent residents. A non-resident individual is
defined as a natural person other than a resident individual. Income taxa-
tion for these groups is applied as follows:

- permanent resident individuals are taxed on a worldwide income
basis. Non-Japanese citizens residing in Japan are presumed to be per-
manent residents when they have resided in Japan for a cumulative
period of five years (measured within a 10-year time period). Japanese
citizens are presumed to be permanent residents from the moment
they reside in Japan;
non-permanent resident individuals are subject to Japanese taxation
with regard to Japan-sourced income and non-Japan-sourced income
paid in or remitted to Japan. Non-Japanese citizens who have resided
in Japan for less than five years on a cumulative basis (measured within
a 10-year time period) are treated as non-permanent resident individ-
uals; and
non-resident individuals are taxed on Japan-sourced income only.

Upon the death of a decedent, inheritance tax will be imposed on the legal
heirs and the testamentary donees (in this tax section, the word ‘testa-
mentary donees’ shall refer to individuals entitled to receive testamentary
gifts, irrespective of whether they are the legal heirs, and shall not include
any legal entities) under the Inheritance Tax Act of Japan. The taxability of
legal heirs and testamentary donees of decedents is generally determined
by the location of the decedent’s residence and the nationality and loca-
tion of the assets, criteria that are different from those of the taxability of
income tax.

2 What, if any, taxes apply to an individual’s income?

In addition to income tax referred to in question 1 (imposed at a national
level), a special reconstruction tax (also imposed at a national level),
equivalent to 2.1 per cent of income tax, is payable from 1 January 2013 to
31 December 2037. Local inhabitant taxes will also apply to an individual’s
income if the individual resides in Japan. There are two categories of local
inhabitant taxes: one at the prefectural level and the other at the munici-
pal level. The tax base for income tax and local inhabitant taxes are almost
identical. The overall income-based tax rate (including national tax and
local taxes) is progressive and reaches a maximum rate which is currently
55.945 per cent (comprising a 45 per cent income tax rate, a 0.945 per cent
special reconstruction tax rate and a 10 per cent local inhabitant tax rate).

In the case of an individual entrepreneur operating a business in
Japan, a local enterprise tax will also be imposed on his or her business
income by the prefectural tax authority where his or her office is located.
The applicable tax rate differs based on the category of business operated
by the sole entrepreneur, as well as the location of his or her office, but gen-
erally ranges between 3 and 5 per cent.
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3 What, if any, taxes apply to an individual’s capital gains?

Capital gains are derived from the sale of assets. Assets from the view-
point of capital gains include real properties, land lease rights, shares of
corporations, certain kinds of bonds, gold bullion, jewels, vessels and
ships, machines and equipment, golf course membership, and intellectual
property.

Income tax at the national level and local inhabitant taxes are appli-
cable to capital gains. Tax preferential treatments are available for certain
capital gains, such as gain as a result of the rise in value of shares of cor-
porations. With regard to individuals, capital gains derived from the sale
of shares are taxed at the rate of 20.315 per cent (comprising a 1§ per cent
income tax rate, a 0.315 per cent special reconstruction tax rate and a §
per cent local inhabitant tax rate) for the period from 1 January 2013 to 31
December 2037. Certain capital gains derived from the sale of bonds are
tax-exempt until 31 December 2015. On or after 1 January 2016, up to 31
December 2037, capital gains derived from the sale of bonds will be taxed
at the rate of 20.315 per cent (comprising a 15 per cent income tax rate, a
0.315 per cent special reconstruction tax rate, and a § per cent local inhabit-
ant tax). Capital gains derived from the sale of real property will be subject
to tax at the rate of 20.315 per cent (comprising a 15 per cent income tax
rate, a 0.315 per cent special reconstruction tax rate and a 5 per cent local
inhabitant tax rate) from the present, up to 31 December 2037 if the real
property is held for more than five years. Reduced tax rates will be appli-
cable to capital gains derived from the sale of land for residential purposes
if certain requirements are met. Capital gains derived from the sale of real
property held for five years or less will be taxed at 39.63 per cent (compris-
ing a 30 per cent income tax rate, a 0.63 per cent special reconstruction tax
rate and a 9 per cent local inhabitant tax rate).

In order to prevent wealthy resident individuals from avoiding tax
on capital gains by moving out of Japan with appreciated financial assets
(eg, securities), and subsequently selling those assets overseas, the 2015
tax legislation has amended the Income Tax Act of Japan and introduced
a new ‘exit tax’, which imposes income tax on unrealised capital gains on
certain financial assets at the time of departure. Under the new rule, a resi-
dent individual will be subject to income tax on capital gains on financial
assets at the time of their departure (as if the individual sold the securities
or settled the derivative transactions at the fair market value) if they satisfy
both of the following conditions:

the total value of certain financial assets held by the person as of

departure from Japan is ¥100 million or more; and

the person has lived in Japan for more than five of the last 10 years

prior to departure.

For a similar purpose, income tax shall also be imposed on unrealised capi-
tal gains on certain financial assets if a resident individual who satisfies the
conditions stated above donates certain financial assets to non-residents,
or if a resident individual who satisfies the conditions stated above dies
and, in a succession procedure, his or her legal heirs and testamentary
donees who are non-residents of Japan come to acquire the financial assets.

4 What, if any, taxes apply if an individual makes lifetime gifts?

If an individual makes lifetime gifts, different tax consequences will arise
between:

() anindividual who makes gifts to another individual; and

(i) anindividual who makes gifts to a legal entity.
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In the case of (i), the recipient of gifts will be subject to a gift tax under the
Inheritance Tax Act of Japan. As set out in the table below and the table in
question 5, the gift tax rate is much higher than the inheritance tax rate.
When certain requirements are met (such as where the provider of the gift
is a parent or grandparent who is aged 60 or older and the recipient of the
gift is at least 20), the recipient can elect to enjoy the reduced gift tax rate
and to credit such gift tax against the inheritance tax after the death of the
decedent.

A provider of gifts will not generally be subject to tax. However, if the
recipient of gifts does not pay the gift tax, the provider of gifts will be jointly
liable.

The present gift tax rate is as follows (although it should be noted
that reduced rates are applicable to gifts from lineal ascendants to lineal
descendants who are 20 years of age or older):

Tax base after basic deduction* applicable to all gifts Taxrate
¥2 million or less 10%

¥3 million or less 15%

¥4 million or less 20%

¥6 million or less 30%

¥10 million or less 40%

¥15 million or less 45%

¥30 million or less 50%
More than ¥30 million 55%

* Basic deduction is ¥1.1 million (ie, no tax is payable for gifis of amounts up to
¥1.1 million).

In the case of (ii), the recipient legal entity will be subject to corporate
income tax. The tax base is fair market value of the gifts. The individual
provider of gifts is also subject to income tax (deemed capital gains tax)
if the gifts provided are property other than cash. The tax base is unreal-
ised capital gains (ie, the fair market value less acquisition costs and other
related expenses). However, if the recipient legal entity falls within the cat-
egory of certain charities, deemed capital gains tax will not be levied.

5 What, if any, taxes apply to an individual’s transfers on death
and to his or her estate following death?

If an estate is gifted to a legal entity on the death of the testator, the recipi-
ent legal entity and the individual testator will be subject to corporate
income tax and deemed capital gain tax, respectively, in the same manner
set forth in (ii) in question 4. The tax obligation of the individual testator
will be borne by his or her heirs.

Inheritance tax will be imposed upon each of the legal heirs and testa-
mentary donees and not upon the estate itself. The following sets out the
method of calculating inheritance tax where an estate is gifted to individu-
als and inheritance tax is payable.

The basic calculation method of inheritance tax, which is applicable in
the case of death on or after 1 January 2015, is as follows:

(i) the tax base must be determined. The total value of the estate less
debts incurred by the decedent, untaxable properties and costs
incurred for the funeral plus gifts made within three years of death will
be the tax base;

(i) a deduction of ¥30 million and ¥6 million multiplied by the number
of legal heirs will be applied to the tax base. Legal heirs in this case
include illegitimate children and adopted children. However, there
are certain restrictions on the number of adopted children who may
be included in this calculation in order to prevent inheritance tax
avoidance;

(iii) assuming that the tax base determined in (i) and (ii) above is divided
among the legal heirs pursuant to the legal inheritance ratio provided
in the Civil Code of Japan (see question 18), the total inheritance tax
amount to be imposed is then calculated. The inheritance tax amount
is allocated based on the actual assets acquired by each of the heirs
and the testamentary donees. If the amount of the assets acquired by
a certain legal heir is more (or less) than his or her legal inheritance
ratio, then the inheritance tax to be imposed upon him or her will
increase (or decrease) accordingly, although the total amount of the
inheritance tax to be imposed upon all the legal heirs will, in principle,
remain the same as where the division is faithful to each legal heir’s
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legal inheritance ratio;

(iv) in calculating the inheritance tax amount, special deductions or
exemptions are available. In particular, the surviving spouse can be
exempted if the amount of the assets he or she acquires is less than
¥160 million or the amount of the spouse’s legal inheritance ratio.
If gift tax has already been paid for gifts made within three years of
death, such gift tax is creditable against the inheritance tax to be paid
by the gift tax payer. On the other hand, a person who receives assets
by inheritance or testament who is not a spouse or a first-degree family
member (including an heir per stirpes set out in question 18 below) of
the decedent will be liable for an additional 20 per cent of inheritance
tax; and

(v) as stated above, inheritance tax is imposed upon each of the heirs
and testamentary donees of a decedent. However, in the event that a
certain heir or a testamentary donee does not pay the inheritance tax
due, the other heirs and testamentary donees are severally and jointly
liable to a certain extent.

The current basic inheritance tax rates are as follows:

Tax base after applicable deduction Taxrate
¥10 million or less 10%

¥30 million or less 15%

¥50 million or less 20%
¥100 million or less 30%
¥200 million or less 40%
¥300 million or less 45%
¥600 million or less 50%
More than ¥600 million 55%

It should be noted that preferential tax treatments apply to cases of
inheritance involving business succession. Such preferential treatment is
intended to facilitate business succession by reducing the inheritance tax
burden. This treatment may be applied to the inheritance of medium to
small-sized businesses (defined as, for example, a business of which the
stated capital is a specified amount or less and the number of employees
is a specified number or less). Under such preferential treatment, 80 per
cent of the inheritance tax will be deferred upon certain requirements
being met (such as the approval of the Minister of Economy, Trade and
Industry being obtained, the decedent being the representative of the busi-
ness who held at least 50 per cent of the shares or interest in the business
and the heir or the testamentary donee succeeded the business as such a
representative).

6 What, if any, taxes apply to an individual’s real property?

Upon acquisition, a real property acquisition tax will be imposed. The tax
rate is generally 3 or 4 per cent. Upon registration, a registration and licence
tax will be imposed. The tax rate varies depending on the type of registra-
tion made. For example, if the registration relates to the transfer of owner-
ship, the tax rate is 2 per cent of the value of the real property (reduced tax
rates may apply depending on the type of real property; eg, land, dwell-
ing house). If the ground for the acquisition of real property is inheritance,
inheritance tax will be imposed as described above and registration and
licence tax will also be imposed (the tax rate is 0.4 per cent of the value
of the real property), while the real property acquisition tax will not be
imposed.

In the period in which real property is held, a fixed assets tax will be
imposed generally at the rate of 1.4 per cent of the value of such real prop-
erty. Various tax preferential treatments are available for a fixed assets tax.
In addition, real property located in certain areas, such as Tokyo, will be
subject to urban planning tax at the rate of 0.3 per cent of the value of real
property.

When disposing of real property, a capital gains tax (income tax and
local inhabitant tax) will be imposed, as stated in question 3.

7 What, if any, taxes apply on the import or export, for personal
use and enjoyment, of assets other than cash by an individual
to your jurisdiction?

There are neither taxes nor duties on exportation in Japan.
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Regarding importation, customs and duties are levied depending on
the goods to be imported into Japan. In addition, upon importation, a con-
sumption tax will be levied at a rate of 8 per cent (the tax rate will increase
to 10 per cent on or after 1 April 2017).

The rates of customs and duties are provided in the Customs Tariff Act
of Japan. Certain economic partnership agreements (EPAs) to which Japan
is a signatory (such as with Indonesia, Malaysia, Singapore, Thailand,
Vietnam, other ASEAN countries, Chile, India, Mexico and Switzerland)
provide preferential treatment in terms of tariff rates. The customs and
duties are applicable regardless of the purpose of importation (ie, duties
and customs are applicable even if the importation is for personal use and
enjoyment). However, if goods are imported using the general cargo or
postal package and the value of such goods is less than ¥200,000, a sim-
plified tariff code will be applied. No customs and duties are payable on
imported goods that have a value of ¥10,000 or less, except alcohol and
cigarettes.

8 What, if any, other taxes may be particularly relevant to an
individual?

Consumption tax (the present rate of which is 8 per cent, but on or after 1
April 2017 will increase to 10 per cent) may be relevant to an individual.
The payer of consumption tax is:

a person or a legal person who, as a business, with consideration, sells

or leases assets and provides services within Japan; or

aperson or a legal person who receives goods from a bonded area.

Therefore, an individual who purchases goods or receives services is not
a taxpayer under the Consumption Tax Act of Japan. Generally speaking,
such an individual simply bears the economic burden of the consumption
tax passed onto consumers by businesses.

9 What, if any, taxes apply to trusts or other asset-holding
vehicles in your jurisdiction, and how are such taxes imposed?

For Japanese tax purposes, there are generally three types of trusts:
(i) transparent type trusts;

(i) non-transparent type trusts; and

(iii) corporate trusts.

Transparent type trusts are disregarded in the taxation process and the
beneficiaries may directly obtain gains and losses at the time such gains
and losses are realised (ie, gains and losses attributable to the trust are con-
sidered to be gains and losses of the beneficiaries). All trusts other than
trusts classified into (ii) and (iii) are included in this category.

Beneficiaries of non-transparent type trusts are taxed at the time when
the distribution of profits is made to the beneficiaries. This type of trust
includes collective investment trusts, retirement pension trusts and quali-
fied public interest trusts.

The treatment of corporate trusts is largely similar to the treatment
of ordinary corporations. Therefore, corporate trusts are taxable entities.
Corporate trusts include certain securities-issued trusts, trusts with no
beneficiaries, certain trusts the trustee of which is a corporation, and cer-
tain specific purpose trusts.

10 How are charities taxed in your jurisdiction?

There are various types of charities recognised in Japan, as long as the
respective legal requirements are met. Generally speaking, charities are
tax-exempt entities, including the donations and charitable contributions
they receive (see questions 4 and 5). However, if such charities have cer-
tain premises established as an office and continuously conduct business
in certain areas for profit as stipulated in the Corporate Tax Act of Japan,
such businesses are taxable to the extent profits are derived from such
businesses. Such businesses include the sale of goods and real properties,
money lending, leasing of real property, manufacturing, communication
services, transportation, warehousing, printing, publishing, photography,
the hotel industry, agency, commissionaire-related businesses, restau-
rants, mining, hairdressing, medical insurance businesses and the provi-
sion of parking spaces.

Trusts and foundations

11 Does your jurisdiction recognise trusts?

Trusts are recognised in Japan, and are regulated by the Trust Act. In gen-
eral, trusts can be established by settlors transferring their properties to
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trustees who then hold legal title to the properties for the benefit of the
beneficiaries, who may or may not be the settlors. Trust properties, the
legal title of which have been transferred from settlors to trustees, become
remote from the settlors’ bankruptcy. If the property to be transferred to
a trustee falls under a category of assets that are capable of being regis-
tered in Japan (such as real property and patents), then the transfer of titles
to such assets must, for purposes of perfection against third parties, be
registered.

Trustees manage or dispose of trust property in accordance with cer-
tain trust objectives, and carry out the necessary acts to achieve such objec-
tives in accordance with the trustees’ duties (such as the duties of care and
loyalty). Although trust properties are incapable of being legal entities,
they must be segregated from trustees’ own properties, and must be kept
free from seizure by trustees’ own creditors and bankruptcy. There are
three methods by which to establish a trust in Japan:

+ atrustestablished by way of a contract between the settlor and trustee;

a trust established by way of the will of a settlor; and

a trust established by way of a declaration (where the settlor declares,

in a notarised deed or such other prescribed form, that it manages or

disposes of property in accordance with certain objectives and carries
out the necessary acts to achieve such objectives).

Additionally, trusts governed by the laws of another jurisdiction may be
recognised in Japan (although the validity of such trusts is ultimately deter-
mined by a Japanese court in the event of disputes regarding these trusts).

12 Does your jurisdiction recognise private foundations?

A general incorporated foundation (GIF), which is a legal personality, can
be established under the Act on General Incorporated Associations and
General Incorporated Foundations. There are no limits to the objectives
of a GIF, whose objectives can be driven by, among others, public interest,
mutual benefit for specified members and commercial purposes, as long as
such objectives are legal. A GIF can be established by one or more founders
contributing ¥3 million or more. A founder can also establish a GIF by way
of a will, in which case the executor carries out the procedures necessary to
establish the GIF. A GIF can be operated by a representative director or an
operating director depending on the determination of a board of directors.
A board of councillors determines certain fundamental matters in relation
to the GIF (such as the election of directors and amendments to the GIF’s
articles of incorporation) in accordance with applicable law or the GIF’s
articles of incorporation.

Private foundations governed by the laws of another jurisdiction may
also be recognised in Japan (although the validity of such foundations is
ultimately determined by a Japanese court in the event of disputes regard-
ing the foundations).

Same-sex marriages and civil unions

13 Does your jurisdiction have any form of legally recognised
same-sex relationship?

In Japan, a same-sex marriage is treated as invalid. If a person with gen-
der identity disorder changes their gender pursuant to the Gender Identity
Disorder Act, then the person may enter into a marriage with a person who
is biologically the same sex as the person was before they changed their
gender. The Gender Identity Disorder Act provides the requirements for
a person with gender identity disorder to legally change their gender. The
requirements are as follows:
- the personis atleast 20 years old;
the person is unmarried at the time they wish to legally change the
original gender;
the person does not have a child under 20 years old;
the person does not have reproductive organs or reproductive ability;
and
the person has external genital organs similar to the other sex. These
requirements may be hard for a person with gender identity disorder
to satisfy.

Under Japanese tax law, the term ‘spouse’ has the same meaning as in the
Civil Code of Japan (ie, a spouse in a marital relationship). Accordingly, a
person in a same-sex relationship is not eligible for tax benefits granted
for a spouse or a marital relationship, such as spouse tax deductions under
the Income Tax Act and a spouse’s amount of tax reductions under the
Inheritance Tax Act.

Getting the Deal Through - Private Client 2016

© Law Business Research Ltd 2015



Anderson Mori & Tomotsuile

JAPAN

It should be noted, however, that some progressive movements in rela-
tion to same-sex marriage have been occurring at a local government level.
In March 2015, Shibuya Ward, a ward in Tokyo, enacted the same-sex part-
nership ordinance. Under this ordinance, Shibuya Ward will issue a ‘part-
nership certificate’ to same-sex couples who satisfy certain requirements,
and then such same-sex couples may be treated by Shibuya Ward and busi-
ness operators located in Shibuya Ward as equivalent to a formally mar-
ried couple, in limited situations. However, such same-sex couples are not
treated as married couples within the meaning of the Civil Code of Japan
and accordingly, they do not receive the same legal protection as married
couples. Such progressive movements have been limited to only a fraction
of local governments, and there has been strong criticism that such move-
ments are against Article 24 of The Constitution of Japan, which provides:
‘Marriage shall be based only on the mutual consent of both sexes and it
shall be maintained through mutual cooperation with the equal rights of
husband and wife as a basis.’

14 Does your jurisdiction recognise any form of legal
relationship for heterosexual couples other than marriage?

In Japan, heterosexual couples who intend to marry are required to submit
a marriage notification to a government office in order for the marriage to
be formally admitted as a marital relationship under Japanese law. If heter-
osexual couples live together with an intention to marry but have not sub-
mitted a marriage notification, the relationship is not treated as a marital
relationship but as a de facto marriage. Although to a limited extent, such
couples are also eligible for protections and obligations that are substan-
tially similar to those provided for a marital relationship, for example:

if a de facto marriage is terminated without justifiable reasons, the ter-

minated party to the de facto marriage may seek damages against the

terminating party;

if a de facto marriage is terminated, a party may ask the other party to

distribute community property and joint property;

partners to the de facto marriage shall share expenses that arise from

the relationship, taking into account their property, income and all

other circumstances; and

for social security purposes, it is often the case that a de facto marriage

is treated the same as a marital relationship (eg, a partner to a de facto

marriage is eligible to obtain pensions and industrial injury insurance

after the death of the other party).

However, there is a big difference between marriage and de facto marriage:
apartner to a de facto marriage is not treated as an heir. That said, it is pos-
sible to give an estate to the partner by way of testament.

Under Japanese tax law, the term ‘spouse’ has the same meaning as in
the Civil Code of Japan (ie, a spouse in a marital relationship). Accordingly,
a partner to a de facto marriage is not eligible for tax benefits granted for
a spouse or a marital relationship, such as spouse tax deductions under
the Income Tax Act and a spouse’s amount of tax reductions under the
Inheritance Tax Act.

Succession

15 What property constitutes an individual’s estate for
succession purposes?

In principle, any and all rights and duties attached to the property of the
decedent, including a legal title to tangible and intangible property and
co-ownership interest in property, claims and obligations, are succeeded
to atthe time of the death of the decedent. This, however, shall not apply to
rights or duties of the decedent that are purely personal, such as the right
to welfare or public assistance.

16 To what extent do individuals have freedom of disposition
over their estate during their lifetime?

In principle, individuals may make any and all dispositions over their
estate, whether by sale or through gifts, during their lifetime, except where
such disposition is against public policy (eg, a lifetime gift for the purposes
of maintaining an adulterous relationship) and should be considered void.
However, if the heirs who are entitled to a statutory reserved share claim
for abatement of the gift so request, the recipient must return the gift or
make compensation for the value of the gift to the extent required by the
Civil Code of Japan. For details of the statutory reserved share, see ques-
tion 25.
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17 To what extent do individuals have freedom of disposition
over their estate on death?

In principle, individuals have testamentary freedom over their estate,
except in cases where such disposition is against public policy. However, if
the heirs who are entitled to a statutory reserved share claim for abatement
of the gift so request, the recipient must return the gift or make compen-
sation for the value of the gift to the extent required by the Civil Code of
Japan. For details of the statutory reserved share, see question 2.

18 Ifanindividual dies in your jurisdiction without leaving valid
instructions for the disposition of the estate, to whom does
the estate pass and in what shares?

If the intestate decedent is survived by his or her spouse, such spouse shall,
in principle, always be an heir. As to other heirs, it depends who survives
the decedent.

Intestate decedent survived by spouse and children

In this case, the spouse and the children of the decedent become heirs. If
the decedent is survived by his or her spouse and one or more children, the
surviving spouse takes half of the estate and the surviving children take
the other half in equal shares. If any of the decedent’s children has died
prior to the death of the decedent, or has lost the right to inheritance by
disqualification or disinheritance, and if any of his or her lineal descend-
ants is surviving, then such lineal descendant (ie, a grandchild or a further
descendant of the decedent) will be an heir per stirpes.

Intestate decedent survived by spouse and lineal ascendants with
no surviving children

The lineal ascendants of the decedent, such as his or her father or mother,
may become heirs only if the decedent has no children (and no heirs per
stirpes). In this case, the surviving spouse takes two-thirds of the estate and
the surviving lineal ascendants take one-third of the estate in equal shares.

Intestate decedent survived by spouse and siblings with no
surviving children or surviving lineal ascendants

The siblings of the decedent may become heirs only if the decedent has
neither surviving children (and not heirs per stirpes) nor surviving lineal
ascendants. If the decedent is survived by his or her spouse and siblings,
the surviving spouse takes three-quarters of the estate and the surviving
siblings take one-quarter of the estate in equal shares. If any of the dece-
dent’s siblings has died prior to the death of the decedent, or has lost the
right to inheritance by disqualification or disinheritance, and if his or her
children are surviving, then the child (ie, a nephew or a niece of the dece-
dent) will be an heir per stirpes.

Special benefit and contributory portion

The above-mentioned shares of each heir are subject to adjustment by the
amount of special benefit that heirs have already received from the dece-
dent and the amount of contributory portion of heirs who have made a spe-
cial contribution relating to the decedent’s business, medical treatment or
nursing of the decedent or other means.

19 Inrelation to the disposition of an individual’s estate, are
adopted orillegitimate children treated the same as natural
legitimate children and, if not, how may they inherit?

Adopted and illegitimate children are now treated in the same way as natu-
ral legitmate children. In the past, article 9oo of the Civil Code stipulated
that an illegitimate child was only entitled to half the estate to which a
legitimate child is entitled. There were, for many years, strong criticisms of
the fairness of this clause, and the Supreme Court of Japan finally decided
on 4 September 2013 that this unequal treatment was in violation of article
14 of the Constitution of Japan, which provides for equal protection for all.
After this Supreme Court decision, article 900 was formally amended in
December 2013, and the distinction between the legitimate child and the
illegitimate child was abolished.

20 What law governs the distribution of an individual’s estate
and does this depend on the type of property within it?

It depends on the nationality of the decedent. If the decedent’s nationality
is Japanese, the Civil Code of Japan governs the distribution of an individu-
al’s estate. Our explanations in this ‘Succession’ section are all based upon
the Civil Code of Japan. Even if a foreign law governs the succession or
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distribution of an individual’s estate because of the nationality of the dece-
dent, the heirs, testamentary donees and the recipient legal entities who
succeed to real property within Japan must complete its registration to per-
fect changes in rights through the procedure required by the laws of Japan.

21 What formalities are required for an individual to make a
valid will in your jurisdiction?
This depends on which law governs the formality of a will. Under Japanese
law, a will is considered valid in its formality if it complies with:
the law of the place where the act was performed;
the law of the country where the testator had nationality, either at the
time he or she made the will or at the time of his or her death;
the law of the place where the testator is domiciled, either at the time
he or she made the will or at the time of his or her death;
the law of the place where the testator was habitually resident, either
at the time he or she made the will or at the time of his or her death; or
in the case of a will concerning real property, the law of the place
where the real property is located.

If the law of Japan (the Civil Code) applies to a will in question, then (i)
a holograph document, (ii) a notarised document or (iii) a sealed and
notarised envelope document is considered valid in terms of formality.
With regard to (i), the testator must write the entire text, the date and
his or her name in his or her own hand, and affix his or her seal.
With regard to (i), the following requirements must be satisfied:
no fewer than two witnesses must be in attendance;
the testator must give oral instruction of the tenor of the will to a
notary public;
the notary public must take dictation from the testator and read this
aloud, or allow inspection, to the testator and witnesses;
the testator and witnesses must each sign, and affix his or her seal to,
the certificate after having approved its accuracy; and
the notary public must give supplementary registration to the effect
that the certificate has been made in compliance with the formalities
listed in each of the preceding items, sign it, and affix his or her seal
thereto.

With regard to (iii), the following requirements must be satisfied:

- the testator must sign and affix his or her seal to the certificate;
the testator must seal the certificate and affix the same seal;
the testator must submit the sealed certificate before one notary public
and not less than two witnesses, with a statement to the effect that it is
his or her own will, giving the author’s name and address; and
after having entered the date of submission of the certificate and the
statement of the testator upon the sealed document, the notary public
must, together with the testator and witnesses, sign it and affix his or
her seal thereto.

Apart from a will, which is required to comply with considerable formality
in order to be valid, it is possible to make a gift in the form of a gift agree-
ment by and between a donor and a recipient, which becomes effective at
the time of the donor’s death. This gift agreement is required to comply
with relatively lower standards of formality in order to be valid.

22 Are foreign wills recognised in your jurisdiction and how is
this achieved?

The law of the nationality of the testator governs the execution and effect
of foreign wills. In terms of the formality of wills, refer to question 21.

23 Who has the right to administer an estate?

Where there is only one heir and there is no will, he or she inherits the
entire estate and is allowed to administer it. If there are two or more heirs
and there is no will, most of the inherited estate, such as real estate, belong
to those heirs in co-ownership, and such co-ownership is terminated only
after it is decided which of the heirs should take which specific assets by
the effect of an out-of-court agreement or the completion of a formal court
procedure. Until such decision is made, those joint heirs administer the
inherited estate. However, the family court may appoint, if it thinks it nec-
essary to preserve such an estate, a manager of such estate.

Where there is a will, an executor, in principle, has the right and duty to
administer the estate until the time the succession of the estate under the
will is fully completed. An executor may be designated by the will itself, or
be appointed by the family court.
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24 How doestitle to a deceased’s assets pass to the heirs and
successors? What are the rules for administration of the
estate?

In principle, if a person dies intestate, his or her estate automatically and
directly passes to heirs upon the commencement of the inheritance and,
if there are two or more heirs, they will co-own the deceased’s assets.
However, a divisible claim such as a monetary claim (eg, a bank deposit),
will not be co-owned, but will be automatically divided among those heirs.
If a person dies testate, his or her estate will be passed to his or her heirs,
testamentary donees and recipient legal entities in accordance with his or
her will. For the process of the division and the rules for administration of
the estate, refer to question 23.

25 Isthere a procedure for disappointed heirs and beneficiaries
to make a claim against an estate?

Heirs other than siblings have statutory reserved shares. If only lineal
ascendants are heirs, they have statutory reserved shares that are equal to
one-third of the decedent’s estate. In the other cases, heirs have statutory
reserved shares that are equal to half of the decedent’s estate. Heirs must
claim for statutory reserved shares, in principle, within one year of having
knowledge of the commencement of inheritance and the existence of a gift
or of a testamentary gift to be abated.

Capacity and power of attorney

26 What are the rules for holding and managing the property of a
minor in your jurisdiction?

The legal capacity of a person to act is governed, in principle, by his or her

national law. In the case of a Japanese citizen, the Civil Code of Japan will

apply, under which a minor’s act without the consent of his or her statutory

agent (in principle, his or her parents) may be rescinded unless such act

grants only a right or discharges his or her duty.

27 Atwhatage does an individual attain legal capacity for
the purposes of holding and managing property in your
jurisdiction?
Anindividual attains legal capacity for the purposes of holding and manag-
ing property at the age of 20. However, if a minor is married, he or she will
be deemed to have attained majority. The minimum legal age of marriage
for a man is 18 and for a woman, 16. A minor who is permitted to carry out
business has the same capacity to act as a person who has reached the age
of 20, as far as such business is concerned.

28 If someone loses capacity to manage their affairs in your
jurisdiction, what is the procedure for managing them on
their behalf?

If someone loses the capacity to discern right and wrong due to any mental
disability, the family court may order the commencement of guardianship
upon the request of related parties. Acts of a person under guardianship
may, in principle, be rescinded.

If a person’s capacity to appreciate right and wrong is severely insuf-
ficient due to any mental disability, the family court may order the com-
mencement of curatorship upon the request of related parties. A person
under curatorship must obtain the consent of his or her curator if he or she
intends to do important acts such as borrowing money. If there is no con-
sent, acts of a person under the curatorship may, in principle, be rescinded.

If someone has insufficient capacity to appreciate right or wrong due
to any mental disability, the family court may order the commencement of
assistance upon the request of related parties. A person under assistance
must obtain the consent of his or her assistant if he or she intends to do any
particular act determined by the court. If there is no consent, such an act of
a person under assistance may, in principle, be rescinded.

Immigration

29 Do foreign nationals require a visa to visit your jurisdiction?

In principle, a visa is required. However, if persons from certain visa waiver
countries intend to visit Japan for certain purposes (eg, business, confer-
ence, sightseeing purposes) for a limited period of time, then a visa is not
required.
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Update and trends

Considering the increasing aging population and changes to public
awareness on issues concerning inheritance in Japan, amendments to
the inheritance rules contained in the Civil Code of Japan have been
discussed by the Japanese government. In 2014, the Ministry of Justice
set up a working team to review the inheritance rules. These discussions
concluded in January 2015, and were followed by discussions of the
Legislative Council of the Ministry of Justice (Legislative Council),
starting in February 2015. It is expected that an amendment bill to the
Civil Code of Japan, which reflects matters including the following
points, will be presented before the Diet, perhaps as early as 2016.

(i) Measures to protect rights to housing of the spouse of the
deceased

Under the current inheritance rules, there is a possibility that the spouse
of the deceased may be forcibly evicted from the house in which the
spouse had lived with the deceased. In order to strengthen the spouse’s
rights to housing, the Legislative Council has been discussing measures
to protect (at least short-term) rights to housing before the division of
the estate and, further, measures to protect long-term rights to housing
after the division of the estate.

(ii) Measures to realise the division of estate based on the
contributions made by the spouse of the deceased

Under the current inheritance rules, in case of intestacy, the spouse
of the deceased has a statutorily determined share in the estate (see
question 18), and such a share is not generally adjusted to take into

account the contributions made by the spouse. In order to properly
reflect the contributions made by the spouse in the shares of the estate,
the Legislative Council has been discussing measures to realise the
division of the estate based on contributions actually made by the
spouse (for example, measures to firstly distribute the community or
joint property contained in the estate to the spouse, and then divide the
residual estate and distribute it to the heirs, including the spouse).

(iii) Measures to take into account contributions concerning
nursing care in determining the shares in estate

Under the current inheritance rules, in many cases contributions made
by an heir concerning nursing care for the deceased are not always
taken into account in determining his or her shares in estate. In order to
properly reflect contributions of nursing care, the Legislative Council
has been discussing amendments to the methods of determining shares
in the estate.

As for the immigration system, further treatments which facilitate
foreign individuals to come and stay in Japan for longer terms are under
discussion, in addition to the recent reform to the system as stated in
question 31. In September 2015, extensions of visas of up to eight years
are suggested for engineer visa-holders and intra-company transferee
visa-holders at the Council on Economic and Fiscal Policy. Separately,
the Ministry of Justice released a long-term immigration control plan,
expressing its willingness to accept more foreign individuals who can
contribute to the economic growth of Japan.

30 Howlong can a foreign national spend in your jurisdiction on
avisitors’ visa?

It depends on the status of the visitor. Examples of status and permitted

terms are as follows:

Status Term

Short stay 15,30 or 90 days

Five years for highly skilled foreign
professional (i); unlimited for highly
skilled foreign professional (ii) - see

Highly skilled foreign professional question 31 for details

Three or four months or one, three or

Business manager five years

Researcher, instructor, engineer,
specialist in humanities, international

services, intra-company transferee Three months or one, three or five years

Spouse or child of Japanese national,

spouse or child of permanent resident | Six months or one, three or five years

Permanent resident Permanent

31 Isthere avisa programme targeted specifically at high net
worth individuals?

A designated activities long-stay visa for sightseeing and recreation
became available from 2015. Under this visa, nationals and citizens of visa
waiver countries or regions are entitled to stay in Japan for up to one year if
they meet certain requirements, such as:
the individual is aged 18 or older and has savings equivalent to more
than ¥30 million owned by him or herself and his or her spouse;
he or she will come as an accompanying spouse of the individual who
is mentioned in the point above (they must have the same place of resi-
dence and travel together in Japan); and
the individual and the accompanying spouse have sufficient medical
insurance to cover their stay in Japan.

In addition, significant developments were made to facilitate the accept-
ance of highly skilled foreign professionals in Japan. Further to the adop-
tion of the points-based system in 2012, a new category of visa status,
highly skilled foreign professionals, was formally introduced in 2015. The
highly skilled foreign professionals visa has the following three sub-cate-
gories depending upon the activities of the foreign individuals:

advanced academic research activities;

advanced specialised or technical activities; and

advanced business management activities.
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In determining whether a highly skilled foreign professionals visa should
be issued, the points-based system shall be used. For example, in the case
of a foreign individual applying for the highly skilled foreign professionals
(advanced specialised or technical activities) visa, if he or she is 30 years
old, the amount of his or her promised annual salary is ¥10 million and he
or she has a doctoral degree, then 10 points, 40 points and 30 points will be
given for each element. The applicant may also earn points for other fac-
tors listed in the relevant ordinance, such as their academic background,
professional career (research or business experience), age, achievements
and qualifications. If the total points awarded are 70 or more, a highly
skilled foreign professionals visa may be issued, in which case various
types of preferential treatment will be available, including:

+  permission for multiple-purpose activities during their stay in Japan
(ie, permission not only for the intended professional activities, but
also for other certain activities which are related to the intended pro-
fessional activities but may require, in principle, other types of visas);
the grant of a five-year period of stay;
relaxed requirements for the grant of permission for permanent resi-
dence (from 10 years down to five years);
preferential and expeditious processing of immigration and stay
procedures;

+  permission for a spouse to work;
permission to bring a parent under certain circumstances; and
permission for a domestic servant under certain requirements .

After engaging in activities as a highly skilled professional for three years
or more, the foreign individual may be promoted from highly skilled for-
eign professional (i) (lower status) to highly skilled foreign professional
(ii) (higher status), in which case additional preferential treatment will be
available, including:

+  permission for almost all-purpose activities during their stay in Japan
(ie, permission not only for the intended professional activities, but
also for other certain activities which are related or unrelated to the
intended professional activities and require, in principle, other types
of visas) in addition to those permitted under the Highly Skilled
Foreign Professional (i) visa; and

+ anunlimited period of stay.
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32 Ifso, does this programme entitle individuals to bring their
family members with them? Give details.

Aholder of a designated activities long-stay visa for sightseeing and recre-
ation, as outlined in question 31, may bring his or her spouse to Japan under
certain circumstances. However, there is no special treatment for children.

A holder of the highly skilled foreign professionals visa may bring his
or her spouse and children to Japan. Further, it is possible to bring his or
her parent to Japan for certain reasons and under certain requirements,
whereas a foreign national with an ordinary working immigration status is,
generally, not allowed to.

33 Does such a programme give an individual a right to reside
permanently or indefinitely in your jurisdiction and, if so,
how?

Holders of the highly skilled foreign professionals visa who have engaged
in the activities of a highly skilled person in Japan for approximately five
consecutive years, may apply for a permanent resident visa. Further, hold-
ers of the highly skilled foreign professionals (ii) visa can stay in Japan
indefinitely without changing visa status.

34 Does such a programme enable an individual to obtain
citizenship or nationality in your jurisdiction and, if so, how?

Not applicable.
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