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Amendment of the Whistleblower Protection Act

Nobuhito Sawasaki / Ryo Ko

The amended Whistleblower Protection Act (the “Act”) was promulgated on June 12, 2020, and
is scheduled to come into effect on a date specified by a cabinet order that does not exceed two
years from the date of promulgation. As a result of this amendment, business operators must
implement systems that are necessary to appropriately respond to whistleblowing disclosures.

1. Background of Amendment

Almost 15 years have passed since the enforcement of the Whistleblower Protection Act in 2006. Some
positive effects have resulted from the implementation of the Act, such as the establishment of
whistleblower reporting systems, mostly at large firms, as well as efforts toward bolstering compliance-
focused and consumer-oriented management.

However, several issues have arisen in connection with the Act:*

- Efforts to establish whistleblower reporting systems at small and medium-sized firms as well as to
raise awareness of the Act among workers in general have been insufficient. Even recently these
inadequacies have caused incidents in which a firm’s whistleblowing reporting system did not
function satisfactorily, leading to misconduct that severely impaired the safety of citizens, or to
inappropriate responses from the administrative agency that receives whistleblowing reports.
Therefore, it is paramount to aim for the improved viability of the reporting system for the protection
of whistleblowers.

-The scope of the application of the Act's framework has been criticized as too narrow, and the
requirements for a person to be protected have been criticized as too strict. Further, there have been
suggestions that limiting liability under the Act to civil penalties may not be effective enough to deter
disadvantageous treatment. Calls have been made to address these systemic issues.

Thus, a bill for the amended Act was submitted on March 6, 2020, legislated on June 8, and promulgated
on June 12. The date of enforcement will be specified by cabinet order, within a period not exceeding
two years from the date of promulgation (Article 1 of the Supplementary Provisions).

1 Revision Committee for the Improvement of Viability of the Whistleblower Protection System; p. 1 of the Final Report
dated December 2016
https://www.caa.go.jp/policies/policy/consumer_system/whisleblower _protection_system/research/improvement/pdf/kou
jou 161215 _0003.pdf
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2. Amendment to Establish Systems to Enable Business Operators to
Respond to Whistleblowing Disclosures

(1) Mandatory establishment of systems to properly respond to whistleblowing disclosures
The amended Act requires business operators to establish systems in order to appropriately respond to
whistleblowing disclosures, as well as to take other necessary measures (Article 11, Paragraph 2 of the
Act). Business operators must also designate a person to respond to whistleblowing disclosures by
investigating the reported facts and taking necessary measures for correction thereof (Article 11,
Paragraph 1 of the Act). Business operators with 300 or fewer employees are obligated to make their
“best efforts” to meet these requirements (Article 11, Paragraph 3 of the Act).
A guideline regarding the establishment of specific systems will be published at a later date (Article 11,
Paragraph 4 of the Act). For reference, according to the December 2018 report by the Consumer Affairs
Agency’s Investigation Committee for the Protection of Whistleblowers,? a system containing the
following four elements should be required:
(i) Practices that facilitate the receipt of whistleblowing disclosures, such as the establishment of
a designated contact method;
(i) Practices that make the designated contact method well known within the organization;
(iii) Practices that limit the sharing of information concerning the identity of the whistleblower to the
requisite minimum; and
(iv) Practices that prohibit dismissal and other disadvantageous treatment of an employee on the
grounds that he or she made a whistleblowing disclosure.

(2) Installation of administrative action and penal provisions

The amended Act includes administrative actions and penal provisions in order to secure a business
operator’s obligation to establish the systems as described in Article 11, Paragraphs 1 and 2 of the Act.
Specifically, the Secretary General of the Consumer Affairs Agency (Article 19 of the Act) will be able to
require submission of reports by business operators, and to issue advice, guidance, or
recommendations (Article 15 of the Act). If business operators do not comply with those
recommendations, the Agency may publicize that non-compliance (Article 16 of the Act). In addition, if
a business operator does not submit a report, or makes a false declaration, that business operator may
be subject to an administrative penalty not exceeding JPY 200,000 (Article 22 of the Act).

(3) Confidentiality

A person engaged in responding to whistleblowing disclosures is subject to a confidentiality obligation,
and may not divulge, without due reason, any information obtained in his or her role as the person
responding to a disclosure that would enable the identification of the whistleblower (Article 12 of the Act).
If such person violates that obligation, he or she may be subject to a fine not exceeding JPY 300,000
(Article 21 of the Act).

2 https://www.cao.go.jp/consumer/history/05/kabusoshiki/koueki/doc/20181227 koueki houkoku.pdf
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3. Amendment to Facilitate Reporting to Administrative Agencies

(1) Relaxation of the requirements for reporting to administrative agencies

Prior to the amendment of the Act, a worker could only make whistleblowing disclosures to an
administrative agency when there were “reasonable grounds to believe that the reportable fact has
occurred, or is about to occur.”

With this amendment, reporting is allowed when “a reportable fact is considered to have occurred, or is
about to occur,” provided that the whistleblower submits in writing (including by electronic recording
media) certain matters, such as his or her full name, address, and details of the reportable fact (Article
3, ltem 2 of the Act).

(2) Relaxation of the requirements of reporting to news media

In addition, a worker will be able to make whistleblowing disclosures to third parties, such as the news
media, if the worker “has made whistleblowing disclosures to the business operator, and there are
reasonable grounds to believe that the business operator would divulge, without due reason, matters in
its possession regarding the whistleblower while knowing that such information may lead to identification
of such person” (Article 3, Item 3(c) of the Act).

Moreover, the original Act required that “the whistleblower have reasonable grounds to believe that some
damage to the life or body of an individual has been, or is about to be, caused” (italics added by author).
However, the amended Act provides additional grounds for reporting, including the existence of
damages to the “property of an individual (not including the operation of business)” that may not be
recoverable, or a considerable loss incurred by a significant number of people, if those grounds were
caused directly by the reportable fact (Article 3, Item 3(f) of the Act).

4. Amendment to Facilitate Protection of Whistleblowers

(1) Expansion of the definition of whistleblowers
The definition of whistleblowers has been expanded to include the following persons (Article 2,
Paragraph 1 of the Act):
() Retired workers (for whom one year or less has elapsed after retirement);
(i) Temporary workers whose work assignment has been terminated (for whom one year or less
has elapsed after termination); and
(i) Officers (i.e., directors, executive officers, accounting advisors, auditors, commissioners,
inspectors, liquidators, and other persons engaged in the management of a corporation
pursuant to the provisions of the laws and regulations, but excluding accounting auditors).

In addition, the amended Act clarified that officers may claim damages against business operators if
they have been dismissed as officers on the grounds of having made a whistleblowing disclosure.
However, in order to file such a claim, an officer must satisfy the following requirements (Article 6 of the
Act):

(i) Whistleblowing disclosures made to the recipient of labor services:® if a reportable fact is

3 A business operator that receives the services of the officer (Article 2, Item 4(a)), or, if the business operator conducts
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considered to have occurred, or is about to occur;
(i) Whistleblowing disclosures made to administrative agencies: if either A or B below applies:

A there are reasonable grounds to believe that the reportable fact has occurred, or is about to
occur, despite efforts being made to conduct investigations and implement corrective
measures (i.e., measures necessary for the investigation and correction of the reportable fact
with the same level of care as that of a prudent manager) prior to reporting; or

B there are reasonable grounds to believe that the reportable fact has occurred, or is about to
occur, and there are reasonable grounds to believe that some damage to the life, body, or
property of an individual (not including the operation of business) has been, or is about to be,
caused.

(iii) Whistleblowing disclosures to the news media: if either A or B below applies:

A there are reasonable grounds to believe that the reportable fact has occurred, or is about to
occur, despite efforts being made to conduct investigations and implement corrective
measures (i.e., measures necessary for the investigation and correction of the reportable fact
with the same level of care as that of a prudent manager) prior to reporting, and any of a, b,
or ¢ below applies;

a there are reasonable grounds to believe that the whistleblower will be dismissed or
subjected to a salary reduction or other disadvantageous treatment if he or she makes
whistleblowing disclosures to business operators or administrative agencies;

b there are reasonable grounds to believe that the evidence pertaining to the reportable fact
might be concealed, counterfeited, or altered if the whistleblower makes whistleblowing
disclosures to the business operator; or

¢ the whistleblower was requested by the business operator, without any just cause, to
refrain from making whistleblowing disclosures to business operators or administrative
agencies; or

B there are reasonable grounds to believe that the reportable fact has occurred, or is about to
occur, and there are reasonable grounds to believe that some damage to the life, body, or
property of an individual (not including the operation of business) has been, or is about to be,
caused.

(2) Expansion of the scope of reportable facts

The description of reportable facts has been amended as underlined in the paragraph below. As a result,
reportable facts include not only criminal acts subject to criminal punishment, but also acts subject to
administrative penalties (Article 2, Paragraph 3 of the Act).

(Definition of reportable fact)

“the fact of criminal act that constitutes the crimes provided for under the laws (including the orders
based on such laws; the same applies to the following item) listed in the appended table concerning
the protection of interests such as the protection of individuals' lives and bodies, the protection of
interest of the consumers, the conservation of the environment, the protection of fair competition,
and the protection of citizen's lives, bodies, property and other interests, or the fact forming the

business under a service agreement or other contract with another business operator, the other business operator as of
the time the officer engages in the business (Article 2, Item 4(b)).
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grounds for the administrative penalty provided for in this Act or laws listed in the appended table.”

(3) Exemption from Liability

A business operator may not make a claim against a whistleblower for damages incurred as a result of
a whistleblowing disclosure that met the requirements of Articles 3 or 6 of the Act (Article 7 of the Act).
This amendment codifies a previous interpretation that claims for damages on the grounds of having
been damaged by whistleblowing disclosures that met the statutory requirements were impermissible
based on the prohibition against disadvantageous treatment of a whistleblower (Article 5 of the Act).*

4 Ed. Consumer Affairs Agency, Legal System Planning Division. Whistleblower Protection Act: Clause-by-Clause
Commentary, p. 126
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