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The Criteria for Ordering Employees to Stay at Home
and Return to Work for COVID-19

Nobuhito Sawasaki / Kosuke Nakano

On May 25, 2020, the government decided to lift the state of emergency nationwide based on
the opinion of the Advisory Committee on the Basic Action Policy against the Novel Coronavirus.
However, the state of emergency being lifted, does not imply that the risk of COVID-19 infections
within a company will be entirely eliminated. In this article, we explain the criteria for issuing an
order to stay at home or return to work in the event that an employee is infected with COVID-19.

1. Measures to Prevent Spread of Infectious Diseases

Even after the lifting of the state of emergency that was imposed pursuant to the Act Concerning
Special Measures against this Novel Influenza, the second and third waves or a flare up in the spread
of infectious diseases are likely to occur, and there is still a risk of COVID-19 infection spreading within
a company. Under these circumstances, companies are required to take certain measures to prevent
the spread of infectious diseases as part of its safety consideration obligation.

The safety consideration obligation (Article 5 of the Labor Contract Act) is an obligation to give
necessary consideration so that a worker may work while securing the safety of his/her life, body and
others. A case law also states that companies have “the obligation to give consideration so as to protect a
worker's life and body, etc. from danger in the course of using the place, equipment or instruments, etc.
installed by the worker for the provision of labor or providing labor under the instruction of the employer”
(Supreme Court, judgement of April 10, 1984 Hanrei Jihou No. 1116, p. 33).

2. Criteria for Issuing Orders to Stay at Home or Return to Work

Companies must collect necessary information and take timely measures to prevent the spread of
infectious diseases in the workplace based on the collected information on the health conditions and
personal situations of its employees. In particular, in the event of an infection or suspected infection
among employees, it is necessary to promptly consider sending them home or ordering them to stay at
home and not come in to work. If such measures are considered appropriate, the companies should
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immediately issue an order for such employees to return home or to stay at home. Employees should
be allowed to return to work only after they remain at home for as long as necessary and when the risk
of infection to other employees is considered sufficiently low.

There are no legal criteria or guidelines on when to order an employee to stay at home or return to
work other than a provision of the following statement: “An employer shall not have an employee who is
subject to the restrictions on attendance at work under the Infectious Diseases Act work,” and there are
no official criteria to be announced by the government. The administrative notice made by the Ministry
of Health, Labor and Welfare's Response Headquarters for COVID-19 are about the lifting of restrictions
on attendance at work (“Handling of the lifting of restrictions on attendance at work set forth in Article 18
of the Act on Prevention of Infectious Diseases and Medical Care for Patients with Infectious Diseases”
May 1, 2020: https://www.mhlw.go.jp/content/000627457.pdf).

Therefore, the criteria for ordering employees to stay at home or return to work are to be established
by each company. It is considered important to develop these criteria based on the knowledge of
specialists in infectious diseases. In this regard, the Japanese Society of Travel and Health and the
Japanese Society for Occupational Health have published “COVID-19 Control Guide for Workplace,”
(Updated on May 11, 2020), (https://www.sanei.or.jp/?mode=view&cid=416) (“COVID-19 Control
Guide”), which provides helpful information on measures against COVID-19.

Please read our previous newsletters (https://www.amt-law.com/en/publications/newsletters/labor-
and-employment) for details on the payment of salary and leave allowance in the event that a company
orders an employee to stay at home.

(1) Criteria for ordering employees to stay at home
(a) Infected persons and close contact with such an infected person

According to the “COVID-19 Control Guide” above, in the event that an employee is infected with
COVID-19 or has close contact with an infected person, in principle, the company should follow the
instructions of public health centers, etc. However, there are concerns that it may become difficult to
obtain specific instructions due to further spread of the infection, so it is considered important for
companies to establish their own response procedures in preparation for such an event.

In addition, if an infected person is identified, it is considered advisable that a company contact the
public health center which has jurisdiction over its place of business and receive instructions in
advance without waiting for a doctor to diagnose the person and then submit a report to the public
health center. (Those who are infected will be subject to a recommendation for hospitalization or
restrictions on attendance at work by prefectural governors in accordance with the Infectious Disease
Act. For employees in close contact with an infected person, health monitoring for 14 days (i.e. 14
days from the day following the last contact with an infected person) will be ordered by the competent
public health center).

Even at a stage where instructions cannot be obtained from the public health center, it is considered
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appropriate to have infected employees or employees in close contact with infected persons to stay
at home to prevent the spread of infection.

According to the April 20, 2020 edition of the “Summary of Active Epidemiological Surveys of
Patients with Novel Coronavirus Infections” (https://www.niid.go.jp/niid/images/epi/corona/2019nCoV-
02-200420.pdf) published by the Infectious Disease Surveillance Center of the National Institute of

Infectious Diseases, “close contacts” shall mean persons who have been exposed to, a period during
which infection is possible **, “a patient (confirmed case)” * and fall under the following categories:

® A person who lives with the patient (confirmed case) or has been in contact with the patient
(confirmed case) for a long time (including in vehicles and aircrafts);

® Aperson who has examined, nursed, or cared for the patient (confirmed case) without wearing
adequate protective clothing;

® A person who is likely to have had direct contact with contaminants, such as respiratory
secretions or body fluids, etc. of the patient (confirmed case);

® Others: A person who has been in contact with the “patient (confirmed case)” at a distance of
a hand contact (1 meter as a guideline) for at least 15 minutes without any necessary infection
control measures (The infectiousness of the patient is judged comprehensively in light of
individual circumstances, such as the surrounding environment and the state of contact).

* A person who is suspected to have a COVID-19 infection based on his/her clinical characteristics,
etc. and is diagnosed as having a COVID-19 infection by test.

** During the period from 2 days before the onset of symptoms suggestive of a COVID-19 infection,
including fever and acute genital symptoms, such as cough and dyspnea, until the start of isolation.

(b) Persons suspected to be infected due to cold symptoms such as fever and cough

Even if an employee reports cold symptoms such as fever and cough, it may not be clear whether
the employee is infected with COVID-19. The “COVID-19 Control Guide” above lists the following as
“basic approach to the cases of fever and cold symptoms” and it is considered appropriate to have
employees with fever or cold symptoms to stay at home with an awareness of the possibility of
infection with COVID-19:

® Action should be taken bearing in mind that there is always a high possibility of the symptoms
being that of a COVID-19 infection.

® Even if a diagnosis of a COVID-19 infection is not made (including cases of PCR test
(Polymerase Chain Reaction test: a test to check if the one is infected Covid-19) negative, or
in which the patient did not see a doctor), a possibility of COVID-19 infection cannot be
completely ruled out.

® Inview of the recent spread of infection, it is desirable to consider any “fever or cold symptoms
not diagnosed” as a COVID-19 infection.

® The companies should not request medical institutions to issue “negative certificate or cure
certificate.”
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Symptoms of COVID-19 infection include fever, cough, dyspnea, general malaise, sore throat, nasal
discharge and nasal obstruction, headache, joint and muscle pain, diarrhea, nausea and vomiting
(See “Summary of Active Epidemiological Surveys of Patients with Novel Coronavirus Infections”
above).

(2) Criteria for ordering employees to return to work
(a) Infected persons

According to the above-mentioned administrative notice issued by the Ministry of Health, Labor and
Welfare on May 1, the lifting of restrictions on attendance at work under Article 18 of the Infectious
Diseases Act can be considered as meeting the criteria for the lifting of requirement for
accommodation care or home care, and the PCR test at the time of lifting the restrictions is no longer
required. The restriction on attendance at work may now be lifted 14 days after the start of
accommodation care or home care.

Based on the notice, the “COVID-19 Control Guide” above lists the following as "basic approach to
having infected employees return to work":

® Based on the advice of a primary doctor, the patient is allowed to return to work while checking
his/her physical condition.

® Positive PCR tests may persist even after discharge from hospital (including the lifting of the
requirement for home care and accommodation care).

® A positive PCR test does not mean “being infectious.”

® The infectiousness seems to reach the highest level several days before the onset of the
disease and immediately thereafter.

® The infectiousness rapidly reduces in about 7 days after the onset.

® The companies should not request medical institutions to issue “negative certificate or cure
certificate” upon returning to work.

In addition, as a specific guideline for returning to work, the “COVID-19 Control Guide” indicates
that both the following conditions (1) and (2) must be met:

(2) At least 14 days have elapsed since the onset.

(2) At least 3 days have elapsed after defervescence and symptoms** have disappeared without
taking drug*.

*A drug that relieve symptoms, including antipyretics.

** Cough, sore throat, shortness of breath, general malaise, diarrhea, etc.

Other precautions include: “For inpatients, seek the instructions of a primary doctor at the time of
discharge from hospital,” “It is desirable to work from home for about a week before returning to
work” and “If it is difficult to work from home, take preventive measures such as daily health
monitoring, wearing a mask and keeping a distance of about 2 meters from others for 1 week after
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returning to work, and not go to work if one does not feel well.”
(b) Close Contacts of Infected Person

In the “COVID-19 Control Guide” above, there is no clear description of how close contacts should
return to work. The guide only has a vague description stating that: “In cases where an employer, at
its own discretion, instructs close contacts and other employees to stay at home or extends the period
of health monitoring, take measures in accordance with the Infectious Disease Act, Labor Standards
Act, Industrial Safety and Health Act or Rules of Employment.”

Because the health monitoring of close contacts is required by the public health center for 14 days
(i.e. 14 days from the day following the last contact with an infected person), if the employer orders
such a close contact to stay at home, it should delay the procedure for issuing an order to return to
work for 14 days from the day following the last contact.

In addition, if cold symptoms such as fever or cough occur during the health monitoring period, it is
considered necessary to confirm that the conditions described in (c) below are met before issuing an
order to return to work, in addition to the elapse of 14 days.

(c) Employees suspected to be infected due to suffering from cold symptoms such as fever
and cough

Based on the European CDC's criteria for the lifting of the requirement for isolation, the “COVID-19
Control Guide” suggests that both the following conditions (1) and (2) should be met as a guideline
for return to work in the event that an employee is not diagnosed to have a COVID-19 infection
(including cases of PCR test negative, or in which the patient did not see a doctor) and the fever or
symptoms are alleviated in the natural course.

(D At least 8 days* have elapsed since the onset.
@ Atleast 3 days* have elapsed after defervescence and symptoms*** have disappeared without
taking drug**.

* The above “8 days” and “3 days” are calculated based on the assumption that the day on which
the onset, defervescence and disappearance of symptoms occurred is considered as day O
respectively.

** A drug to relieve symptoms, including antipyretics
*** Cough, sore throat, shortness of breath, general malaise, diarrhea, etc.

3. Other Measures

Each company is required to take effective measures such as telework and staggered working hours
even in cases where none of its employees are infected. For example, “Checklist for preventing the
spread of COVID-19 in the workplace” (https://www.mhlw.go.jp/content/10900000/000634149.pdf) is a
useful guideline when employees work at the workplace.
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