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On April 7, 2020, Prime Minister Shinzo Abe declared a state of emergency ("Emergency
Declaration") covering seven prefectures in Japan*, including Tokyo and Osaka, to curb
the spread of COVID-19. In response to the Emergency Declaration, the governors of the
seven designated prefectures have issued requests to people to refrain from going out
and to suspend the use of certain facilities. As a result, the effects of the spread of COVID-
19 on business activities is becoming increasingly unpredictable. In this article, we
summarize the impact of the Emergency Declaration on business activities and explain
several points to keep in mind regarding personnel and labor issues.

*On April 16, 2020, the Emergency Declaration was extended to cover all the other remaining prefectures as well.

1. Overview of the Emergency Declaration

This section provides an overview of the Emergency Declaration, focusing in particular on the measures
that the Japanese national and local governments can take under the Emergency Declaration in relation
to business activities, particularly personnel and labor issues.

(1) Overview of the emergency declaration

Pursuant to Article 32 of the Act on Special Measures for Pandemic Influenza and New Infectious
Diseases Preparedness and Response (unless otherwise stated, the term "Act” refers to this Act), a
state of emergency may be declared when it is recognized that a situation has occurred in Japan that
causes or is likely to cause a serious impact on the lives of the people and the national economy due to
a nationwide outbreak or rapid spread of a novel strain of influenza etc. Although the Act uses the term
"novel strains of influenza etc." it is also possible to declare a state of emergency to curb COVID-19
infections based on the Act (Article 1-2 of the Supplementary Provisions of the Act).

First of all, it is important to clarify that the Emergency Declaration by itself does not restrict business
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activities or impose any specific obligations on businesses. The Emergency Declaration is issued by the
Prime Minister, who is the head of the Government Emergency Response Headquarters, a task force
set up by the Japanese government to deal with the current COVID-19 pandemic. However, there are
no regulations accompanying the Emergency Declaration that impose restrictions or obligations on
residents or companies in the regions covered by the Emergency Declaration.

Therefore, it is not necessary to immediately take measures such as closing a business office or
suspending business activities just because a state of emergency has been declared.

(2) Measures for preventing the spread of COVID-19 implemented by the governors of the
designated prefectures

When an Emergency Declaration is issued, business activities, particularly personnel and labor issues,
may be affected when the governor of a prefecture covered by the Emergency Declaration ("Designated
Prefectural Governor") makes requests or gives instructions based on the Emergency Declaration. A
Designated Prefectural Governor may make or issue the following requests or instructions when he/she
finds it necessary to do so in order to prevent the spread of COVID-19 etc., protect the lives and health
of citizens, and avoid creating disruptions to the lives of citizens and the national economy (Articles
45(1) to 45(3) of the Act).

Requests for cooperation to prevent the spread of COVID-19 etc., such as requesting that people refrain
from leaving their residences or any equivalent place without due cause, except in cases where it is
necessary for maintaining one's everyday life ("Stay Home Requests") (Article 45(1) of the Act).

Requests to persons who manage schools, social welfare facilities, entertainment facilities, or any other
facilities used by a large number of persons as specified by Cabinet Order, or persons who organize
events using any of the aforesaid facilities, to restrict or suspend the use of the aforesaid facilities, to
restrict or suspend the holding of events, or to take any other measures as specified by Cabinet Order
("Requests for Restrictions on Facility Use") (Article 45(2) of the Act).

Instructions to implement the measures pertaining to the requests (“Instructions for Restrictions on
Facility Use") if the Requests for Restrictions on Facility Use are not complied with without justifiable
grounds (Article 45(3) of the Act).

In addition, if a Request or Instruction for Restrictions on Facility Use is made, such Request or
Instruction will be publicly announced in order to widely notify the users of the relevant facility in advance
(Article 45(4) of the Act).

However, Stay Home Requests and Requests for Restrictions on Facility Use are merely "requests" and
do not impose any specific duties or obligations on individuals or companies. Regarding Instructions for
Restrictions on Facility Use, a person who receives an Instruction has a legal obligation under public
law to take the necessary measures stipulated under the Instruction. There are no regulations on

©Anderson Mori & Tomotsune



penalties for non-compliance with Instructions, but as mentioned above, Requests and Instructions are
publicly announced. Therefore, if a company were to ignore a Request or Instruction, there is a risk that
it may damage its reputation in the eyes of society.

In addition, a Stay Home Request is a request to refrain from going out when it is not necessary for the
maintenance of one's everyday life. As to what is considered “necessary for the maintenance of one’s
everyday life”, commuting to one’s workplace is included as one aspect (Annotation to the Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response edited by
the Research Group on Special Measures for Pandemic Influenza and New Infectious Diseases (2013,
Chuo houki Shuppan), p. 158). In this regard, a Stay Home Request issued pursuant to the Act does
not require the immediate closure of offices or suspension of business activities, nor does it require
employers to order their employees to standby at home.

(3) Measures taken by Designated Prefectural Governors (as of April 10, 2020)

As of April 10, the governors of the prefectures covered by the Emergency Declaration have issued Stay
Home Requests (pursuant to Article 45(1) of the Act) to the residents of their respective prefectures, and
requested businesses to suspend the use of facilities or cancel events (pursuant to Article 24(9) of the
Act), although there are some differences in the specific details of the Requests issued by each
prefecture (although the Requests issued by Fukuoka Prefecture do not make any reference to the
applicable provisions under the Act, Fukuoka’'s Requests are considered to be measures issued based
on Article 45(1) and Article 24(9) of the Act like the Requests issued by the other prefectures).

With regard to the Designated Prefectural Governors’ requests to suspend the use of facilities or cancel
events as mentioned above, such requests are not based on Article 45(2) of the Act, but are based on
Article 24(9) of the Act, which recognizes the authority of a governor to take various measures if the
prefecture he/she governs has established a Prefectural Novel Coronavirus Response Headquarters
even without the declaration of a state of emergency by the government. ("Article 24(9) Request for
Suspension of Facility Use"). The reason why the Requests were issued based on Article 24(9) of the
Act rather than Article 45(2) of the Act, despite the fact that the government had issued an Emergency
Declaration, seems to be because the government’s policy is to minimize restrictions on the freedom
and rights of the people as much as possible. In accordance with the revision of the Basic Policies for
Novel Coronavirus Disease Control (https://corona.go.jp/expert-meeting/pdf/kihon_h_0407.pdf
(Japanese only)) by the government on April 7, Stay Home Requests based on Article 45(1) of the Act
and Article 24(9) Requests for Suspension of Facility Use should be issued first. When a prefecture
designated under the Emergency Declaration wishes to issue Requests or Instructions for Restrictions
on Facility Use based on Articles 45(2) to 45(4) of the Act, it should do so only after consulting with the
government and hearing the opinions of experts as necessary.

In the following part of this article, we will examine several matters that should be noted when

considering the possibility of future measures being implemented pursuant to Article 45(2) to 45(4) of
the Act.
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2. Points to Note Regarding Business Activities under the Emergency
Declaration and the Requests and Instruction Issued by Designated
Prefectural Governors

We will begin by considering the possible personnel and labor issues caused by the Emergency
Declaration and Requests and Instructions issued by Designated Prefectural Governors.

(1) Concerns about letting employees continue working at the workplace without closing the
workplace

A. Whether to let employees continue working at the workplace

First of all, if the above Requests or Instruction are issued by Designated Prefectural Governors
pursuant to the Emergency Declaration, is it possible to continue letting employees work at the
workplace without closing the workplace in the first place? As mentioned above, Stay Home Requests
and Requests for Restrictions on Facility Use are meant to encourage voluntary compliance, and
therefore it is still possible to let employees continue working at the workplace even if a Request has
been issued. On the other hand, Instructions for Restrictions on Facility Use impose legal obligations
under public law on persons who receive such Instructions. Although it depends on the contents of such
Instruction, we assume that the contents of the Instruction would not restrict employees from going to
work at the facility in principle, and an Instruction does not restrict the facility management rights of a
company. Therefore, even if a company lets its employees continue working at the workplace, such
conduct will not be immediately deemed to be illegal.

B. Points to keep in mind when letting employees continue working at the workplace

However, when letting employees continue working at the workplace, it is necessary to take into account
the company's obligation to consider the safety of its employees (Article 5 of the Labor Contracts Act)
by considering whether it is possible for employees to shift to teleworking or other remote work systems,
and taking measures such as avoiding the so-called “3 Cs” (Closed spaces, Crowded Places and Close
contact settings) and thoroughly disinfecting the workplace, etc. For some examples on how companies
can implement specific measures to prevent the spread of COVID-19, please refer to the "Checklist to
prevent the spread COVID-19 in the workplace" (https://www.mhlw.go.jp/content/11303000/000616
869.pdf (Japanese only)).

C. Whether or not workers' compensation insurance benefits should be paid in the event that
an employee is infected

Should an employee be infected with COVID-19 at the workplace, if there is a reasonable causal
relationship between his/her infection and his/her work or his/her commute to the workplace, he/she will
be included in the coverage of workers’ compensation insurance.

(2) Dealing with Employees Who Refuse to Come to Work
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It is conceivable that an employee may refuse an order to come to work on the grounds of a Stay Home
Request by a Designated Prefectural governor, an Article 24(9) Request for Suspension of Facility Use,
a Request for Restrictions on Facility Use, or an Instruction for Restrictions on Facility Use.

However, since these Requests and Instruction do not necessarily extinguish an employee's obligation
to provide labor under his/her employment contract, the employee is obligated to provide labor even if
Requests or Instructions are issued. Therefore, the company may essentially order the employee to
come to the office by issuing an order to work (“business order”), and if the employee does not follow
the business order, in addition to non-payment of salary in accordance with the principle of “no work no
pay”, disciplinary action for violating the business order may be imposed in principle.

As long as a business order is necessary and appropriate based on reasonable provisions of the
company’s rules of employment, an employee has an obligation to obey the business order. However,
if the business order is not necessary or appropriate in the first place, the employee cannot be accused
of violating the business order. In addition, there may be legitimate reasons for refusing business orders,
for example, when an employee has an underlying disease and is at risk of dying if he or she comes to
work. In such a case, there is a high possibility that any disciplinary action imposed for violating the
business order will be invalid. However, even in this case, the employee is not providing any labor to the
company, so there is no need for the company to pay him/her for the period when he/she does not come
to work.

In addition, it is possible for an employee to refuse to come to work because he/she needs to take care
of his/her children due to the temporary closure of nursery schools or elementary schools. Under normal
circumstances, these reasons are treated as a matter of the worker's personal circumstances and do
not justify an employee's refusal to come to work based on such a reason. However, depending on the
specific circumstances associated with the spread of COVID-19, it may not be possible for a company
to discipline an employee for refusing to come to work based on the aforesaid reason. We believe that
companies should give consideration to their employees’ needs and circumstances as much as possible,
taking into account factors such as whether there is any operational necessity of the business, the
possibility of temporarily reassigning employees to other work duties, and the possibility of allowing
teleworking.

(3) When an employee wants to come to the workplace against the company's wishes

In contrast to the situation described in (2) above, there is a possibility that employees may want to
continue working at the workplace despite the fact that the company has instructed them to take a leave
of absence instead of coming to the workplace. In such cases, the company may take the following
actions below. This section will focus on cases where a company does not close all or part of its business
premises and continues operating as normal, even though a Request or Instruction has been issued by
a Designated Prefectural Governor under an Emergency Declaration. In cases where all or part of the
business premises have been closed, please refer to section 3. below.

©Anderson Mori & Tomotsune



A. If the employee has no health problems

Companies can refuse to allow employees to come to the workplace to work on the ground that they
have the right to manage the business premises, and since the employee s obligation to provide labor
to the company is an obligation and not a right, the company can refuse to allow the employee to
continue working at the workplace. However, in cases where an employee is unable to work due to
reasons attributable to the company, such as where the company refuses to allow the employee to
continue working at the workplace, in principle, the company is obliged to pay the employee 100% of
his/her wages under Article 536(2) of the Civil Code of Japan.

B. If the employee is suspected to be infected with COVID-19

It depends on the status of the suspected infection, but basically, the company should take the same
measures as in A. above. However, if the employee is later confirmed to have COVID-19, the company
should take the same measures as in C. below from that point on.

C. Ifthe employee is infected with COVID-19

If an employee is infected with COVID-19, the company should follow the provisions under its rules of
employment stipulating how to handle cases of infection, if any such provisions exist. If there are no
such provisions, the company can refuse to allow employees to come to the workplace based on its
right to manage the business premises. Employees infected with COVID-19 will not be able to provide
labor as per normal, so the company will not need to pay wages and monetary leave allowances during
this period as the reason for the leave is not attributable to the company. However, if there is a separate
provision in the rules of employment, the company is required to follow it.

In addition, if any of the above employees who are infected with COVID-19 or who are suspected to be
infected with COVID-19 infects other employees by coming to work, the company may impose
disciplinary action on the employee, depending on the company’s rules of employment. Companies may
wish to preemptively include additional provisions relating to COVID-19 under its rules of employment
that will allow it to impose restrictions on employees coming to work and to impose obligations on
employees to notify the company of certain matters, so that it will be able to prevent COVID-19 infections
in other employees more effectively. Although it is possible that other employees who have been infected
may be able to hold the company responsible for damages, etc. on the ground that the company had
failed in its duty to consider the safety of its employees, the key issue is whether the company had taken
the appropriate measures it was reasonably expected to take, or if it had established appropriate internal
rules and taken measures based on such rules. The "Checklist to prevent the spread of COVID-19 in
the workplace" mentioned above will serve as a useful reference for determining what actions a
company can take. (https://www.mhlw.go.jp/content/11303000/000616869.pdf (Japanese only))

(4) Points to keep in mind when teleworking

A. Overview of teleworking
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In light of the Emergency Declaration, an increasing number of companies are trying to establish
teleworking systems on an urgent basis. According to the "Guidelines for the appropriate introduction
and implementation of off-site work using information and communications technology" issued by the
Ministry of Health, Labor and Welfare, teleworking refers to "off-site work carried out by workers using
information and communications technology" and includes homeworking, satellite office working, and
mobile working. The use of information networks is a prerequisite for teleworking, so it is essential that
the infrastructure for information networks is fully established. Short-term telework can be handled by
business orders, but considering medium- to long-term situations, rules including time management
should be established as soon as possible to ensure a smooth transition to telework (See the "Guidelines
concerning measures employers should take to adequately ascertain employees’ working hours"
(established on January 20, 2017) issued by the Ministry of Health, Labour and Welfare), and problems
should be sorted out and solved by conducting tests in preparation for emergencies (See the Ministry
of Health, Labor and Welfare's "Guidelines for appropriate labor management in telework™ and "Q&A on
Labor Management for Introduction of Telework™).

In addition, as a measure against the novel coronavirus infection, the government has established a
subsidy for improvement of overtime work (telework course) to support small and medium business
owners who have newly introduced telework.

B. If an employee is found doing non-work-related things while teleworking

Such employees may be subject to disciplinary action in accordance with the company’s rules of
employment or his/her employment contract.

(5) Dealing with employees who do not comply with Stay Home Requests, such as by
participating in overseas trips, drinking parties, etc.

Since participating in overseas trips and drinking parties are part of the employees' private lives, a
company cannot force them to stop engaging in such activities. As such, in principle, it would not be
possible to impose disciplinary action in most cases. However, it is still possible for a company to point
out to its employees that they should not be engaging in such activities considering the current situation,
which includes asking them to refrain from taking part in overseas trips or drinking parties. In this regard,
making clear internal rules stating that employees should stop engaging in such activities will increase
the effectiveness of Stay Home Requests and make it easier for the company to take measures in the
event of violations. If it is discovered that an employee has taken part in an overseas trip or drinking
party, the employee can be summoned and given strict warnings in lieu of disciplinary action. If the
employee is suspected to be infected, the employee can be ordered to stay at home in accordance with
the company’s rules. In such a case, however, the company may decide to impose a leave of absence
on the employee of its own accord and pay the employee his/her wages and a monetary leave allowance
(this is elaborated on below).

3. Leave of Absence (f&k3£, Kyugyo ) and Payment of wages
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In light of the Emergency Declaration, it is expected that more companies will consider suspending
operations and placing their employees on leaves of absence. The following is an overview of a
company'’s obligation to pay wages when employees are placed on leaves of absence, and some points
to keep in mind regarding the employment adjustment subsidy system, which is a Government-
sponsored subsidy program that companies can tap on if they have to place their employees on leaves
of absence.

Obligation to Pay Wages in the Case of Leaves of Absence

)

As a precondition, the obligation to pay wages in the event of a leave of absence is categorized as
follows depending on the cause of the leave of absence.

Cause of leave of absence

Payment obligations under the Civil

Code

= obligation to pay 100% of the

employees’ wages

(Article 536 of the Civil Code)

Obligation to pay allowances for

leave of absence

= obligation to pay 60% of the

employees’ average wages

(Article 26 of the Labor Standards

Act)
Due to force majeure X (No) X (No)
Article 536, paragraph 1 of the Civil
Code
Due to operational or administrative X (No) O (Yes)

difficulties Except for cases where the leave of
absence is due to an intentional act or
negligence on the part of the
employer, or any cause that could be
deemed to be equivalent to the same
by virtue of principle good faith

principle of good faith and trust

Article 536, paragraph 1 of the Civil

Code
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Due to intentional act or negligence on O (Yes) O (Yes)
the part of the employer Article 536, paragraph 2 of the Civil
Code

A. Leave of absence due to force majeure

If the employee is instructed to be leave of absence due to a force majeure event, the company is not
obligated to pay any wages to the employees (Article 536(1) of the Civil Code), nor is it obligated to pay
any allowances during the leave of absence period (Article 26 of the Labor Standards Act). According
to the "Q&A on Coronavirus Disease 2019 (COVID-19) (Information for the Companies)" (April 10, 2020
version) posted by the Ministry of Health, Labor and Welfare, in order for an event to qualify as an event
of force majeure, the two following requirements must be satisfied: (i) the cause of the event is an
accident that has made business operations difficult and has occurred outside the business; and (ii) that
event is an accident that cannot be avoided even with the utmost care taken by the employer as an
ordinary manager. Therefore, in making a decision, it is necessary for a company to comprehensively
consider the degree of the company’s dependence on such suppliers, the possibility of other alternative
means of obtaining supplies, the period after the suspension of business, and specific efforts taken by
the employer to avoid imposing leaves of absence on its employees. For example, if the use of a facility
is required to be suspended as an emergency measure in accordance with the law, and if the said facility
is closed and employees of a company that has been operating solely out of that facility cannot physically
perform their duties, this may be deemed to be a situation where the company can impose leaves of
absence on its employees due to an event of force majeure. In addition, in the event that the company’s
supply of raw materials is cut off and plant operations stop, it will be deemed to be a case of force
majeure if the requirements in (i) and (ii) above are met based on a comprehensive judgment of the
possibility of other alternative means of obtaining supplies described above and the company's efforts
to avoid suspending operations.

The above Q&A also states, "For example, in cases where it is possible to have workers engage in work
by pursuing alternative options such as working from home, and if it is determined that the employer
has failed to make best efforts that should be made as an ordinary employer to avoid imposing leaves
of absence on its employees by fully considering such alternative measures, the employees’ leaves of
absence may then fall under the category of "leave of absence for reasons attributable to the employer"
and the employer must pay for such leaves of absence."

Therefore, employers must be aware that an Emergency Declaration, a Request or an Instruction based
on the Act do not necessarily exempt them from the obligation to pay allowances for leaves of absence

under the Labor Standards Act.

B. Leave of absence is due to operational or administrative difficulties

If the employees are placed on leaves of absence due to a cause that can be said to have occurred due
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to the employer’s incapacity (operational or administrative difficulties), the employer is not liable to pay
100% of the employees’ wages (Article 536(1) of the Civil Code), unless there is an intentional act or
negligence on the part of the employer or any cause that could be deemed to be equivalent to the same
by virtue of principles of good faith and trust. However, the employer must pay allowances for leaves of
absence amounting to at least 60% of the employees’ average wages (Article 26 of the Labor Standards
Act). For example, difficulties in obtaining funds and materials due to financial difficulties of the parent
company is said to constitute a cause that can be said to have incapacitated the employer.

C. Leave of absence due to an intentional act or negligence on the part of the employer

If the employees are placed on leaves of absence due to an intentional act or negligence on the part of
the employer or any cause that could be deemed to be equivalent to the same by virtue of principles of
good faith and trust, the employer is, in principle, liable to pay 100% of the employees’ wages, unless
otherwise provided in the company’s rules of employment (Article 536(2) of the Civil Code). Although it
will depend on each specific situation, one example would be in the case of a company which is not
subject to the Requests for Restrictions on Facility Use and Instructions for Restrictions on Facility Use,
and which does not have any operational or administrative difficulties. Such a company would be
deemed to fall under the case where a company voluntarily issues an order to stay at home to all its
employees or only to employees within a certain range of departments because the Emergency
Declaration has been issued.

This provision on risk bearing under Article 536(2) of the Civil Code is a voluntary provision, and its
application may be excluded by a special provision. However, even if the application of Article 536(2) of
the Civil Code is excluded by the company’s rules of employment, payment of allowances for leaves of
absence equivalent to 60% of the employees’ average wages is required because Article 26 of the Labor
Standards Act is a mandatory law which will override any rules of employment in force. In light of this, if
the rules of employment stipulate that “the company shall pay only 60% of the average wage in the case
of a leave of absence due to a reason attributable to the company”, then in principle the company shall
only be obligated to pay wages equivalent to 60% of the employees’ average wages (excluding the
application of Article 536(2) of the Civil Code. However, in a Yokohama District Court judgment dated
December 14, 2000 (Rodo Hanrei N0.802, p27) (Ikegai case), it was stated that the court denied the
reasonableness of the adverse modification of working conditions in the rules of employment, and
ordered payment of 100% of the employees’ wages pursuant to Article 536(2) of the Civil Code).

(2) Eligibility for Force Majeure Due to Emergency Declaration

If a company decides to impose leaves of absence based on an Emergency Declaration and its
accompanying emergency measures such as a Stay Home Request and so on, will the company no
longer be obligated to pay wages or monetary leave allowances due to force majeure? We will consider
the following cases separately.

A. Cases based solely on an Emergency Declaration
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Again, the Emergency Declaration itself does not directly impose restrictions or obligations on business
activities.

However, according to the “Q&A on Coronavirus Disease 2019 (COVID-19) (Information for the
Companies)” issued by the Ministry of Health, Labor and Welfare as of April 10, 2020, there is a
possibility that leaves of absence caused solely by the issuance of an Emergency Declaration could be
regarded as being caused by an event of force majeure. In other words, among the two requirements
for force majeure set out in 3.(1)A above, with regard to the requirement that the cause of the event
must be an accident that occurred outside the company’s business operations, the Q&A states "... For
example, factors that occur outside the company’s business operations, such as an Emergency
Declaration or Requests issued pursuant to the Act on Special Measures for Pandemic Influenza and
New Infectious Diseases Preparedness and Response, can be cited as reasons which make it difficult
for business operations to continue." As can be seen from the aforesaid, an Emergency Declaration is
cited as an example of a factor that meets the requirements of 3.(1)A(i) above.

However, as mentioned above, the Emergency Declaration does not directly impose restrictions or
obligations on business activities, and it is merely a statement by the Prime Minister, who is the head of
the Government Response Headquarters, that a state of emergency such as the COVID-19 pandemic
has occurred. Our view is that it is up to a company to decide whether or not to impose leaves of absence
due to an Emergency Declaration, and there is no legal obligation to do so. As such, we are of the view
that if a company chooses to impose leaves of absence on its employees solely due to an Emergency
Declaration, this will not be deemed to fall under a situation where all such leaves of absence are caused
by an event of force majeure.

In this regard, we will ultimately have to wait for the Japanese courts to make a judgment regarding this
issue. However, we believe that this will be limited to cases where there is at least a reasonable causal
relationship between the leave of absence and the Emergency Declaration, such as when the
Emergency Declaration causes a loss in customers, and as a result the company has to cease
operations and place its employees on leaves of absence.

B. Cases where a Stay Home Request has been made

A Stay Home Request (issued under Article 45(1) of the Act) is made to the general public, and is said
to be a request from the Government asking the people to refrain from going out on a so-called
unnecessary or non-urgent basis, other than for matters necessary for the maintenance of everyday life,
such as visiting a medical institution, buying food, and going to work (Annotation to the Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response, p. 158,
p. 159). In other words, it is assumed that "working at the workplace" is not subject to the Stay Home
Requests, and as long as a "Request" is intended for the general public, it cannot be said to be
enforceable against companies, and the legal position is that a company’s decision to impose leaves of
absence is made on a voluntary basis.
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However, as mentioned in 3.(1)A above, the above Q&A cites "Requests ... based on the Act on Special
Measures for Pandemic Influenza and New Infectious Diseases Preparedness and Response" as
specific examples that meet the force majeure requirement that the cause of the event must be an
accident that occurred outside the company’s business operations.

However, similar to cases where a company imposes leaves of absence due to an Emergency
Declaration, imposing leaves of absence due to a Stay Home Request is also based on the voluntary
judgment of the company. As such, cases which meet the requirement in 3.(1)A(i) above are likely to be
limited to cases where there is a reasonable causal relationship between the leave of absence and the
Request, such as where the company suffers a large loss in customers due to a Stay Home Request,
and is unable to continue operating and thus has to impose leaves of absence on its employees.

C. Cases where an Article 24(9) Request for Suspension of Facility Use is made

As described in 1(3) above, Designated Prefectural Governors may make requests for the suspension
of the use of certain facilities based on Article 24(9) of the Act.

The Article 24(9) Request for Suspension of Facility Use is also one of the "Requests ... based on the
Act on Special Measures for Pandemic Influenza and New Infectious Diseases Preparedness and
Response" as referred to in the Q&A above. Therefore, the question is whether the suspension of the
use of facilities in accordance with the Request satisfies the force majeure requirement in 3.(1)A(i) above.
However, as in 3.(2)A and 3.(2)B above, the Article 24(9) Request for Suspension of Facility Use is
merely a "request" and does not impose any legal obligation under public law on the person who is the
target of the Request. Thus, this is also likely to be limited to cases where there is a reasonable causal
relationship between the leave of absence and the Request, such as objective situations where the
company is unable to continue its business operations due to a loss of customers.

D. Cases where Requests for Restrictions on Facility Use and Instructions for Restrictions
on Facility Use are made

In general, if a company is required to impose leaves of absence in order to comply with laws and
regulations, there will be no cause attributable to the company, and imposition of the leaves of absence
will be deemed to fall under force majeure. An Instruction for Restrictions on Facility Use (issued under
Article 45(3) of the Act) imposes a legal obligation under public law on a person who is a target of the
Instruction for Restrictions on Facility Use, and a target company that has suspended operations in
accordance with the Instruction is considered to satisfy the above-mentioned force majeure requirement
in principle. However, even in such a case, as described in 3.(1)A above, it is necessary for a company
to carefully consider the possibility of shifting to telework and whether there is a possibility of reassigning
employees to other work duties. If the company is found not to have given sufficient consideration to the
aforesaid, it may be determined that there is cause attributable to the company. According to a news
article (https://www.tokyo-np.co.jp/s/article/2020040701001894.html (Japanese only)), the Minister of
Health, Labor and Welfare, Katsunobu Kato, has also made a statement to the same effect, and careful
consideration is necessary on this point. Furthermore, if teleworking is possible or if employees can be
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reassigned to other work duties, it is possible for companies to avoid imposing leaves of absence on its
employees, and so such a situation will not be deemed to fall under force majeure.

Next, the question is whether or not a Request for Restrictions on Facility Use, which is a stage prior to
the issuance of an Instruction for Restrictions on Facility Use, falls under force majeure. Unlike the
Declarations and Requests in 3.(2)A to C above, it is reasonable to consider that a Request for
Restriction on Facility Use falls under force majeure in principle. In the Declarations and Requests in
3.2(A) to (C) above, the fact that "Declarations" and "Requests" are not enforceable is the reason why
they do not immediately fall under force majeure. Requests for Restrictions on Facility Use are still
"requests" and, like Stay Home Requests, may not immediately fall under force majeure. However,
Article 45(3) of the Act provides that a Designated Prefectural Governor may issue an Instruction for
Restrictions on Facility Use if the person who received the Request for Restriction on Facility Use did
not comply with the Request "without justifiable reason" and the Designated Prefectural Governor
determines that "there is a particular need" to issue the Instruction. An example of a "justifiable reason"
is the holding of important research groups on measures against new strains of influenza etc. (see page
161 of Annotation to the Act on Special Measures for Pandemic Influenza and New Infectious Diseases
Preparedness and Response). It is clear from the aforementioned example that a "justifiable reason”
can be recognized only in extremely limited cases. Therefore, if a Request is not complied with, it can
be said that a Designated Prefectural Governor should issue an Instruction, and although a Request for
Restrictions on Facility Use is not legally enforceable in itself, it can be considered to be integrated with
or equivalent to an Instruction for Restrictions on Facility Use. If that is the case, it is reasonable to
consider that, in principle, if a company subject to a Request for Restrictions on Facility Use suspends
operations, such a situation may also fall under force majeure when it is closed. It should be noted,
however, that even in the case of Requests for Restrictions on Facility Use, as in the case of Instructions
for Restrictions on Facility Use, a company should give sufficient consideration to the possibility of
teleworking or reassigning work duties.

E. Examination of specific examples

Based on the above, we will consider the specific example of a restaurant operating in a shopping center.
It is assumed that eating establishments such as restaurants are not included in the scope of Requests
for Restrictions on Facility Use (however, it is possible for them to be included in Article 24(9) Requests
for Suspension of Facility Use). However, if a restaurant is operating in a large-scale commercial facility
such as a shopping center or department store, it is assumed that such restaurant will not be able to
continue operating in the event that a Request for Restrictions on Facility Use is issued to the
commercial facility.

In the event that the designated shopping center is closed due to a Request or Instruction for Restrictions
on Facility Use issued by a Designated Prefectural Governor, the restaurant will not be obligated to pay
wages and monetary leave allowances to its employees due to force majeure. However, in such a case,
it is necessary for the restaurant's management to consider whether there is a possibility that those who
are engaged in “on the ground” services such as serving food may be able to work in other workplaces.
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In addition, employees who are engaged in accounting and management work and who are able to work
at home will not be deemed to be subject to force majeure if they are placed on leaves of absences, and
the company must pay such employees their wages or monetary leave allowances.

On the other hand, in the event that a restaurant’s business is forced to be suspended solely because
an Emergency Declaration has been issued, or a Stay Home Request or an Article 24(9) Request for
Suspension of Facility Use has been issued by a Designated Prefectural Governor, and the number of
customers of a shopping center has decreased, leading to a similar decrease in the number of
customers of a restaurant, the suspension of the restaurant’s business would be deemed to have been
caused by the Emergency Declaration or the aforementioned Request. Depending on whether there is
a reasonable causal relationship between the suspension of the restaurant’s business due to this and
the Emergency Declaration or any previously issued Requests, it may be necessary for the restaurant
to pay wages or allowances for placing employees on leaves of absence if doing so is deemed to be a
voluntary decision of the restaurant, or it may be unnecessary to do so if the leaves of absence are
deemed to have been caused by force majeure.

A shopping center may voluntarily close due to a Stay Home Request or an Article 24(9) Request for
Suspension of Facility Use issued by a Designated Prefectural Governor. In such a case, for a restaurant
that operates in the aforesaid shopping center but which is operated separately from the shopping center,
this is a situation that cannot be avoided even if the restaurant takes the utmost care as an ordinary
manager, so it is considered to fall under force majeure.

The following is a summary of the above.

Requests for Instructions for
Request for Restrictions on Facility Restrictions on Facility
Stay Home
Suspension of Use Use
Emergency Request ) ]
Facility Use (Article 45(2) of the Act) | (Article 45(3) of the Act)
Declaration | (Article 45 (1) )
(Article 24(9) of the Non- Non-
of the Act) Targeted Targeted
Act) targeted targeted
company company
company Company
Not able to
telework or be o o
reassigned to A A A Force A Force A
other  work majeure majeure
duties
Able to
telework or be
reassigned to X X X X x X X
other  work
duties
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*The parts marked with an X indicate that the company is obliged to pay its employees their wages and
allowance for leaves of absence in accordance with Article 536 of the Civil Code or Article 26 of the
Labor Standards Act depending on the cause of the leaves of absence. For the parts marked A, it will
depend on the specifics of each case, but for cases where a leave of absence is caused by an
Emergency Declaration, Request or Instruction, such leave of absence may be deemed to be caused
by force majeure if there is a reasonable causal relationship between the leave of absence and the
Emergency Declaration or the Request or Instruction.

(3) Employment adjustment subsidy

In the event that employers are forced to reduce their business activities due to COVID-19 and have to
make temporary adjustments to their employees’ employment conditions (“employment adjustments”)
while continuing to employ them (e.g. leaves of absence, education and training, and temporary
transfers), such employers can apply under the employment adjustment subsidy system for partial
subsidies for their employees’ wages and allowances for leaves of absence etc.

As of April 10, the period from April 1 to June 30, 2020 has been designated as the period for emergency
COVID-19 measures (“emergency period”). The subsidy rates are 4/5 for small and medium-sized
enterprises (“SMESs”), 2/3 for large enterprises. In addition, when the following requirements are met and
no dismissals are made, the subsidy rates are increased to 9/10 for SMEs and 3/4 for large enterprises.

(&) No dismissals etc. of workplace employees during the period from January 24 until the last day of
the wage calculation period (base period for determining wages) (including the non-renewal of a
fixed-term contract worker who has a reasonable expectation of renewing his/her contract such that
the termination is deemed to amount to a dismissal, and the cancellation of the contract of a dispatch
employee by the company he/she has been dispatched to).

(b) The number of workplace employees on the last day of the wage calculation period (base period for
determining wages) is 4/5 or more of the monthly average number of workplace employees during
the comparison period (from January 24 to the last day of the base period for determining wages).

In addition, the amount of additional funds for education and training has been significantly increased,
and the requirements for subsidies have been relaxed. For more information, see "Expanding Special
Provisions for Employment Adjustment Subsidies Based on the Impact of COVID-19"
(https://www.mhlw.go.jp/content/11603000/000620642.pdf (Japanese only)). However, with regard to
the specific details of the special measures concerning the emergency period, it is fully expected that
the details of the implementation method will be provided or changed in the future, so it is necessary to
pay close attention to future trends.

In order to receive subsidies, one of the requirements is that the employer and employee must agree in

advance on the implementation of the employment adjustment and implement the employment
adjustment in accordance with the decision. This labor-management agreement must be made in writing
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with a labor union consisting of a majority of the employees (if any), or with a representative of a majority
of the employees (if no such labor union exists). Previously, when concluding an agreement with a
person representing a majority of the employees, individual powers of attorney from the majority of the
employees indicating that they have appointed that person to represent them must be obtained and
attached to the agreement. The submission of such powers of attorney has often proven to be an
obstacle to subsidy applications by companies with a significant number of employees. In fact, in cases
where our firm acted as the representative for such subsidy applications, we had requested the
authorities to make improvements to the application procedure because this problem impeded the
application. In this regard, as a result of the recent relaxation of grant requirements, the necessary
application documents have been greatly simplified; for example, there is no longer a need to obtain a
power of attorney from each individual employee. For information on the latest application procedures,
please contact the relevant Prefectural Labor Bureau or Hello Work which has jurisdiction over your
company’s workplace.
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