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LABOR AND EMPLOYMENT LAW BULLETIN

Amendments relating to the Act on Securing Equal
Opportunity and Treatment of Men and Women in
Employment

The administrative circular and ministerial guidelines relating to the Act on Securing
Equal Opportunity and Treatment of Men and Women in Employment (the "Act";
Law No. 113, July 1, 1972) have recently been amended. The reforms will take
effect on July 1, 2014.

1 Expansion of the range of prohibited indirect discrimination

The Act prohibits discrimination on the basis of sex. In order for this prohibition to
be effective, the Act also prohibits employers from taking measures that may
substantially discriminate against employees on the basis of sex with no reasonable
grounds, in relation to recruiting, hiring, assignment, transfer, promotion and the like,
even where sex is not explicitly mentioned as a requirement (prohibition of “Indirect
Discrimination).

The administrative circular (the Enforcement Ordinance of the Act) lists three
measures that constitute Indirect Discrimination, and as such are prohibited. For
instance, employers cannot “make it a condition for the hiring and recruiting of
workers for a position with a prospect of promotion to a managerial/professional
position that such workers can accept relocation if ordered by employers.” In this
context, workers in “a position with a prospect of promotion to a
managerial/professional position” means those who are involved in core corporate
functions of employers, where such employers have multiple courses of work for
employees based on job categories and qualifications, and treat employees differently
in relation to hiring, assignment, promotion, education, training and change of job
categories depending on which course they belong to (“Employment Management
based on Courses”).

The reforms will expand the scope of the abovementioned prohibition. That is,
employers will be prohibited, without any reasonable grounds, from making it a
condition of not only hiring and recruiting, but also promotion and changing job
categories that employees accept an employers’ work order for relocation. This
expanded prohibition is incorporated into the amended guideline mentioned in 2
below.
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2 Amendment to the Guidelines in relation to discrimination by sex

The Ministry of Health, Labour and Welfare (“MHLW”) issues guidelines, which list
specific cases that are prohibited as being sexual discrimination (“Guidelines on
Discrimination by Sex”).

These Guidelines on Discrimination by Sex has been amended to add specific cases

of banned discrimination based on sex. In addition to the expanded prohibition

mentioned in 1, the following cases have been added:

Q) Treating male and female employees differently when changing their job
categories depending on whether the worker concerned is married or not
(e.g. marital status will not be taken into consideration if a male worker
wishes to change his job category, whereas it will be taken into account if a
female worker wishes to change her job category); and

(i) Setting a mandatory retirement age for married female employees different
from that of other employees.

3 Amendment to the Guidelines in relation to prevention of sexual
harassment

The MHLW issues guidelines stipulating measures that must be/should be taken by
employers for the purpose of preventing and dealing with sexual harassment issues
(“Guidelines on Employment Management in relation to Sexual Harassment”).

The Guidelines on Employment Management in relation to Sexual Harassment have
been amended. The major amendments to these Guidelines stipulate that:

Q) sexual harassment includes conduct by an employee against another
employee of the same sex;
(i) sexual harassment often materializes in the form of words and conduct

based on a stereotypical perception of gender roles. Therefore, when
familiarizing employees with the sexual harassment policy, employers
should make special note that it is important that such words and conduct
be eliminated,

(iii) employers must take appropriate measures to deal with potential or
possible sexual harassment issues identified upon consultation with
employees, prior to such issues actually materializing. Specific examples
have been added to the Guidelines, including circumstances where the
work environment of a consulter may be damaged if his/her claim is
neglected, and where sexual harassment may occur from words and
conduct based on a stereotypical perception for gender roles.

(iv) employers are required to take due care of victims of sexual harassment.
Examples of such “due care” have been specified in the Guidelines,
including measures to deal with any mental disorder of a victim, which was
caused by sexual harassment.
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4 Establishment of Guidelines in relation to Employment
Management based on Courses

According to the MHLW’s newly established Guidelines in relation to Employment
Management based on Courses (“Guideline for Employers who implement
Employment Management based on Courses”), employers should take note of the
following points:

Q) The Act strictly prohibits the following measures:

Assigning only male (or female) workers to positions in certain
courses; and

Applying different operational standards for male and female
employees with respect to selection and hiring criteria, as well as
assignment, promotion, education, training and change of job
categories. However, affirmative measures are permitted when hiring
a female employee for a position that has a prospect of promotion to a
managerial/professional position, if the relevant employer has a low
number of female employees in such a position.

(i) For more effective operation of Employment Management based on
Courses:

Employers should fully examine whether it is necessary to implement
Employment Management based on Courses, and whether the gap in
employment conditions between different courses is reasonable;

If employers want to change the employment conditions of employees
through the establishment, change or abolishment of job courses, they
should fully examine the content and necessity of such changes;
Employers should provide information on job descriptions and
employment conditions that are applicable to each job course to
candidates; and

Employers should expressly specify the promotion system applicable
to each job course.

(iii) To allow workers to fulfill their potential, employers should consider the
following preferred measures:

Confirm an employees’ will when assigning employees to job courses,
and appropriately evaluate their motivation, ability and aptitude to
serve in a position under the assigned job course;

Establish a flexible system whereby employees may be switched from
one job course to another;

Support female employees’ careers by working towards establishing a
system that supports workers who want to switch from one job course
to another;

Proactively select female candidates when recruiting and hiring for a
position with prospects of promotion to a managerial/professional
position; and

Appropriately reassign employees in clerical positions to positions
with a prospect of promotion to managerial/professional positions in
accordance with their motivation, ability and aptitude to serve in such
position.
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(iv) Others

Regardless of what job courses employers assign their employees to, it is
important for employers to create a work environment where employees
can maintain a balance between work and family life. As such, employers
should introduce a personnel management system/appraisal system,
whereby employees who have taken maternity or child care leave can
return to their career paths and effectively close the wage gap over the
medium to long term, depending on their motivation, ability and
performance after returning to work.
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This law bulletin is published as a general service to clients and friends and does not constitute
legal advice. Should you wish to receive further information regarding the above—mentioned
matters, and/or wish to consult as to whether your company is in compliance with

labor /employment law, please contact:

RZ21—ALE—DRARIFE, —BRIZEHRRHETHY. BERNGENTRNARTEHYEE A,
BENWAELEEFEISVELEL, U TOREFEZE LT TOERTSOVETTIOSBENEHL ETET,

Kazutoshi Kakuyama,/ &1Ll —# (UX—kF—)
Direct: 81-3-6888-1036, Email: kazutoshikakuyama@amt-law.com

Hideki Thurgood Kano,/ Z# =4 (/S—hF—)
Direct: 81-3-6888-1061, Email: hidekithurgood.kano@amt-law.com

Yukiko Imazu,/4&E =F (X—hF—)
Direct: 81-3-6888-1063, 7 Email: yukiko.imazu@amt-law.com

Nobuhito Sawasaki,/jRil& ZH— (/S—kF—)
Direct: 81-3-6888-1102, Email: nobuhito.sawasaki@amt-law.com

Yuhki Tanaka,”H& B&K(/S—hF—)
Direct: 81-3-6888-1173 7Email: yuhki.tanaka@amt-law.com

CONTACT INFORMATION

ToRX—Y0 | KEEEBHER
T107-0051

HR#MERTRIE—TEH2E 7 5
FRIK 2T —22 B (A& =2 4)

Tel: 03-6888-1000 (k%)

Email:  inquiry@amt-law.com

URL:  http://www.amt-law.com/
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