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1. Introduction

On April 24, 2026, the Supreme Court of Japan issued a judgment (the “Judgment”) dismissing the final
appeal and upholding the Intellectual Property High Court (the “"IP High Court”) decision in the prior
instance (IP High Court Judgment, September 25, 2024; 2023 (Ne) No. 10111, Claim for Injunction against
Unfair Competition, etc.). The IP High Court had ruled that the appellants’ (plaintiffs in the first instance)
children’s chair, “TRIPP TRAPP,” does not qualify as a copyrighted work. This judgment is of significant
practical importance, as it marks the first time the Supreme Court has provided a substantive ruling on
the copyrightability of mass-produced products intended for practical use in everyday life (“Mass-
Produced Utilitarian Products,” consistent with the definition in the Judgment).

In Japan, lower court rulings on the copyrightability of applied art—aesthetic creations intended for
practical or industrial use—have long been inconsistent. These rulings generally followed two diverging
approaches: (i) recognizing copyrightability if the creator’s personality is expressed in the same manner
as in other types of copyrighted works? and (ii) granting protection only if certain elements can be
aesthetically appreciated independently of their practical function®. Against this backdrop, the Supreme
Court ruled that “where the Shape, etc. (as defined below) in the whole or a part of a Mass-
Produced Utilitarian Product can be conceptually perceived as a creative expression of thoughts
or sentiments that is distinct from the configuration derived from its Function (as defined below),
the whole or the part of said Mass-Produced Utilitarian Product falls within the scope of artistic
domain among the copyrighted works defined in Article 2, Paragraph 1, Item 1 of the Copyright
Act.” This decision establishes a definitive precedential framework for determining the copyrightability
of Mass-Produced Utilitarian Products.

This newsletter provides a preliminary overview and commentary on the Judgment. It should be noted
that the present case is distinct from previous Japanese lower court rulings involving the same product,
namely: (i) the Tokyo District Court Judgment of November 18, 2010 (2009 (Wa) No. 1193, TRIPP TRAPP
| Case); and (ii) the IP High Court Judgment of April 14, 2015 (2014 (Ne) No. 10063, TRIPP TRAPP Il Case).
While these cases concern the same product, the defendant in the present case is different.

2. Background

The appellants (plaintiffs in the first instance) in this case are Peter Opsvik AS (“Plaintiff Opsvik”) and
Stokke AS (“Plaintiff Stokke"; collectively, the “Plaintiffs”). Plaintiff Stokke, as the exclusive licensee of
Plaintiff Opsvik, manufactures and sells a children’s chair under the product name "TRIPP TRAPP" (the
“Chair”), which features the shape shown below.

4 See, e.g., Intellectual Property High Court Judgment of April 14, 2015 (2014 (Ne) No. 10063, Appeal Case of Claim for Injunction
against Copyright Infringement, etc.) (the so-called “TRIPP TRAPP Il Case").

5 See, e.g., the prior instance of the Judgment, Intellectual Property High Court Judgment of September 25, 2024 (2023 (Ne) No.
10111, Claim for Injunction against Unfair Competition, etc.) (the so-called “TRIPP TRAPP Il Case").
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" TRIPP TRAPP

The appellee (the defendant in the first instance) is Noz Co., Ltd. (the "Defendant”). The Defendant
manufactures and sells children’s chairs under the product names “Choice Kids” and “Choice Baby”
(collectively, the "Defendant’s Products”), which feature the shapes shown below.

Choice Kids | Choice Baby

In this case, the Plaintiffs filed a claim against the Defendant for damages and other relief, asserting that
the Chair constitutes a copyrighted work. They argued that the Defendant’s manufacture and sale of the
Defendant’s Products infringe the Plaintiffs’ copyrights and exclusive rights of exploitation (specifically,
the Rights of Reproduction and Adaptation under Articles 21 and 27 of the Copyright Act).



3. Issue
The issue before the Supreme Court in this case was whether the Chair qualifies as a copyrighted work.®

In the prior instance, the IP High Court ruled that a utilitarian product qualifies as a copyrighted work
only if (i) its shape, etc. includes a part that serves as an object of aesthetic appreciation independently
and apart from its practical function, or (ii) said utilitarian product is recognized as having been created
exclusively for the purpose of aesthetic appreciation; and held that, with respect to the Chair, it does not
qualify as a copyrighted work, as it lacks any part that serves as an object of independent aesthetic
appreciation and was not created exclusively for the purpose of aesthetic appreciation.

4. The Supreme Court’s Judgment

The Supreme Court held that the Chair does not qualify as a copyrighted work based primarily on the
following reasons, affirming the judgment of the IP High Court in the prior instance as legitimate and
dismissing the final appeal.

(1) Under the Copyright Act, a “copyrighted work” means "a production in which thoughts or
sentiments are expressed in a creative way and which falls within the literary, scientific, artistic or
musical domain” (Article 2, Paragraph 1, Item 1 of the Copyright Act). However, for the following
reasons, even if the shape, pattern or color or a combination thereof ("Shape, etc.,” consistent with
the definition in the Judgment) of a Mass-Produced Utilitarian Product is a creative expression of
thoughts or sentiments, it is not appropriate to immediately interpret it as falling “within the...
artistic domain” and thereby qualifying as a copyrighted work.

(i) InJapan, the Design Act exists to protect the Shape, etc. of Mass-Produced Utilitarian Products
that arouse an aesthetic sense through the sense of sight. Under the Design Act, a design right
is generated for the Shape, etc. of a Mass-Produced Utilitarian Product upon design
registration; its effect extends to the act of working the registered design or designs similar
thereto as a business, and the duration of a design right is, in principle, 25 years from the date
of application for design registration. On the other hand, under the Copyright Act, a copyright
is generated by creation without registration; its effect extends to acts other than those
performed as a business, and its duration is, in principle, until 70 years after the death of the
author from the time of creation. Therefore, if the Shape, etc. of Mass-Produced Utilitarian
Products were widely permitted to be protected by the Copyright Act, there is a risk of
undermining the raison d'étre of the Design Act.

(i) Furthermore, if the Shape, etc. of Mass-Produced Utilitarian Products were widely permitted
to be protected by the Copyright Act, the author's moral rights could complicate rights
relationships and hinder the use of Mass-Produced Utilitarian Products. Moreover, it could
become impossible to freely use the Shape, etc. of Mass-Produced Utilitarian Products for a
long period even after the expiration of the design right, which may impede the purpose of
the Design Act to contribute to the development of industry.

(2) The Shape, etc. of a Mass-Produced Utilitarian Product is normally determined subject to certain
constraints in relation to the function necessary for its practical purpose (“Function,” consistent
with the definition in the Judgment), and the Shape, etc. cannot be perceived distinctly from the

6 Notably, the Plaintiffs’ claims in this case were not limited to copyright infringement (Articles 21 and 27 of the Copyright Act).
They also asserted that the Defendant’s actions constituted: (i) unfair competition through the use of indications identical to the
Plaintiffs well-known or famous indications of goods or business (Article 2, Paragraph 1, Items 1 and 2 of the Unfair Competition
Prevention Act); and (ii) a tortious act infringing upon the Plaintiffs’ business interests (Article 709 of the Civil Code). However, as
none of these arguments were upheld in either the first instance or the appellate instance, they were not at issue before the
Supreme Court.



configuration derived from the Function. However, as shown below, there are exceptional cases
where the Shape, etc. can be conceptually perceived as a creative expression of thoughts or
sentiments that is distinct from the configuration derived from the Function; in such cases,
extending protection under the Copyright Act to such Shape, etc. would pose only a small risk of
causing the aforementioned adverse effects on the Design Act.

(i) Cases where decorations exceeding the scope of mere patterns or surface processing are
added to the surface, such that the Shape, etc. of the added part is unrelated to the Function
and can be conceptually perceived as a painting or sculpture that is distinct from the
configuration derived from the Function.

(i) Cases where the Shape, etc. of the whole or a part of the product, while being related to the
Function of the product, can be conceptually perceived as a sculpture, etc. that is distinct from
the configuration derived from the Function.

(3) Based on the above, “where the Shape, etc. in the whole or a part of a Mass-Produced
Utilitarian Product can be conceptually perceived as a creative expression of thoughts or
sentiments that is distinct from the configuration derived from its Function, the whole or the
part of said Mass-Produced Utilitarian Product falls within the scope of artistic domain among the
copyrighted works defined in Article 2, Paragraph 1, Item 1 of the Copyright Act.”

(4) The Chair is a Mass-Produced Utilitarian Product. Moreover, the aspects for which the Plaintiffs
claim creativity (namely, the fact that the Chair has two legs rising from the floor forming an
approximately 66-degree L-shape, with a seat board and a footrest board fixed parallel to the floor
between the two legs) are merely circumstances establishing that the shape composed by the
arrangement of the legs, the seat board and the footrest board—which are configurations derived
from its Function as a children’s chair—arouses an aesthetic sense. Furthermore, the Shape, etc. of
the whole or a part of the Chair can only be perceived as a configuration derived from its Function
as a children’s chair and cannot be conceptually perceived as a creative expression of thoughts or
sentiments that is distinct from such configuration.

(5) Therefore, the Chair cannot be said to qualify as a copyrighted work.
5. Comments

(1) Comparison with the Recent Severability Theory

As mentioned above, in the prior instance, the IP High Court held that a practical article qualifies as a
copyrighted work only if (i) its shape, etc. includes a part that serves as an object of aesthetic appreciation
independently and apart from its practical function, or (ii) said utilitarian product is recognized as having
been created exclusively for the purpose of aesthetic appreciation. This is known as the “severability
theory” in Japan, an analytical framework that has been frequently employed in recent lower court
judgments.

In contrast, the Judgment ruled that “where the Shape, etc. in the whole or a part of a Mass-Produced
Utilitarian Product can be conceptually perceived as a creative expression of thoughts or
sentiments that is distinct from the configuration derived from its Function, the whole or the part
of said Mass-Produced Utilitarian Product falls within the scope of artistic domain among the
copyrighted works defined in Article 2, Paragraph 1, Item 1 of the Copyright Act.” Notably, the
Supreme Court avoided the use of the term “aesthetic appreciation.”

Regarding the intent behind this, the concurring opinion of Justice Akira Ojima states: “Since what is at
issue in this case is whether the article qualifies as an artistic work, and given that the definition of a

10



design includes the element of ‘arousing an aesthetic sense through the sense of sight’ (Article 2,
Paragraph 1 of the Design Act), the existence of some kind of ‘beauty’ is presupposed; however, the term
‘aesthetic appreciation’ may cause a misunderstanding as if a high degree of creativity or artistry is
required. Furthermore, it seems inappropriate for the court to determine whether or not a work is worthy
of appreciation as aesthetic art in the first place.”

Under the conventional severability theory, some views required that, in addition to the Shape, etc. being
recognized as creative independently from its Function, it must also possess independent aesthetic
appreciability. However, it seems that the Judgment has rejected such an approach.

(2) Scope of the Judgment

According to the concurring opinion of Justice Akira Ojima, the Judgment addressed the issue of whether
Mass-Produced Utilitarian Products—specifically those whose Shape, etc. are eligible for design
registration—distinctly qualify as copyrighted works falling within the artistic domain. The Court held
that “where the Shape, etc. in the whole or a part of a Mass-Produced Utilitarian Product can be
conceptually perceived as a creative expression of thoughts or sentiments that is distinct from the
configuration derived from its Function, the whole or the part of said Mass-Produced Utilitarian Product
falls within the scope of artistic domain among the copyrighted works defined in Article 2, Paragraph 1,
Item 1 of the Copyright Act.”

Consequently, the scope of this Judgment seems limited to Mass-Produced Utilitarian Products; that is,
the Shape, etc. (shape, pattern or color or a combination thereof) of mass-produced products intended
for practical use in everyday life. Matters that do not fall under the category of Mass-Produced Utilitarian
Products are considered to be outside the scope of this Judgment.

For example, buildings have practical purposes similar to Mass-Produced Utilitarian Products, and the
2020 amendment to the Design Act made it possible to register designs for buildings. Thus, the
relationship between protection under the Copyright Act and the Design Act could potentially become
an issue for the copyrightability of architectural works. However, it is difficult to categorize buildings as
Mass-Produced Utilitarian Products (i.e., mass-produced products intended for practical use in everyday
life). Therefore, it appears that the scope of this Judgment does not extend to the copyrightability of
buildings. Furthermore, regarding the Shape, etc. of digital items in virtual spaces, as long as they are
not “intended” to be mass-produced for practical use in daily life, it seems that the scope of this
Judgment likewise does not extend to them. However, it is important to keep an eye out for future
judicial precedents on the scope of this Judgment.

(3) Future Challenges

As noted in the concurring opinion of Justice Akira Ojima, the requirement that “the Shape, etc. in the
whole or a part of a Mass-Produced Utilitarian Product can be conceptually perceived as a creative
expression of thoughts or sentiments that is distinct from the configuration derived from its Function”
is abstract. Consequently, it is expected that future judicial precedents will further consider and refine
the scope of this requirement.

As mentioned in Section 4(2) above, the Supreme Court in the Judgment provided two examples of
cases that meet the above requirement. Example (i) below appears to be relatively straightforward, as
the Shape, etc. is unrelated to the Function, making it possible to conceptually perceive a creative
expression that is distinct from the configuration derived from the Function. In contrast, Example (ii)
involves cases where the Shape, etc. is related to the Function, yet can still be conceptually perceived as
a creative expression that is distinct from the configuration derived from the Function. It does not seem
clear under what specific circumstances the Shape, etc. of a Mass-Produced Utilitarian Product that is
“related to the function” can be conceptually perceived as a creative expression “that is distinct from the
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configuration derived from the Function.”

(i) Cases where decorations exceeding the scope of mere patterns or surface processing are
added to the surface, such that the Shape, etc. of the added part is unrelated to the Function
and can be conceptually perceived as a painting or sculpture that is distinct from the
configuration derived from the Function.

(i) Cases where the Shape, etc. of the whole or a part of the product, while being related to the
Function of the product, can be conceptually perceived as a sculpture, etc. that is distinct from
the configuration derived from the Function.

In this regard, the Judgment cites the fact that the Shape, etc. is determined subject to certain constraints
in relation to the Function as the reason why the Shape, etc. of a Mass-Produced Utilitarian Product
cannot normally be perceived distinctly from the configuration derived from the Function. Given that,
whether a creative expression can be perceived as “distinct from the configuration derived from the
Function” may perhaps be determined based on whether that creative expression is constrained by its
relationship with the Function. Even so, matters such as what specifically constitutes a Function’s
constraint on creative expression, or how such a constraint makes it impossible to conceptually perceive
a creative expression as "distinct,” remain unclear. Therefore, it is important to keep an eye out for future
judicial precedents on this issue in the years to come.
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