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[Japanese IP Topic 2009 No. 8 (English)]
Recent Copyright Act Amendment

An Amendment Bill (the "Amendment") to part of
the Copyright Act (the "Act") was presented to
Congress on the 10th of March 2009. The aim of
the Amendment is to speed up and advance the
circulation of digital contents. The Amendment
is a response to various problems occurring
relating to the exploitation of copyright works on
the Internet.

The three main goals of the Amendment include:

1. To facilitate the exploitation of copyright
material works on the Internet;

2. To prevent the illegal circulation of copyright
material; and

3. To improve the opportunity of physically
challenged people to

access copyright

material.

The Amendment will make it illegal to download
sound or visual recordings of copyright materials
even for private use if the downloader knows the
material they intend to download was created
without an appropriate license. The Amendment
will also extend the ruling for compulsory licenses
to cover neighboring rights.

As many are already aware of the summary of the
Amendment, this will not be elaborated upon
further. Rather, two observations relating to the
Amendment will be presented.

Before the Amendment, there was much discussion
on how the Copyright Act ought to be amended.
The Agency for Cultural Affairs invited many
lawyers, academics, corporate representatives and
etc. to discuss appropriate changes to the Act.
From these discussions, it was decided that the
Amendment should be limited to the downloading
of sound and visual recordings only. Issues
relating to the problem of copyrighted business
software and games software being downloaded
were postponed to be dealt with together at a later
time. The discussion group reasoned that they
had insufficient information to decide whether the
downloading of games software ought to be
restricted in the same way as sound and visual
recordings under the Amendment or not.

However, the downloading of games software will
in fact restricted by the Amendment. The
Amendment will see the addition of Article 30,
paragraph 1, item 3 to the Act. This provision
restricts the downloading for private use of sound
and visual recordings of copyrighted works which
have been uploaded without an appropriate license.
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As many of games software include music and
video recordings (both of which are downloaded
when the games software is downloaded), the
downloading of copyrighted games software will
be restricted by the Amendment. This will apply
where the person downloading the software knows
that the material they intend to download was
created by a method without an appropriate
license.

The Amendment has covered some of the same
ground as the Act, but more explicitly releases the
users of copyright materials from legal liability
through the provided exemptions. Accordingly, the
Amendment has narrowed the extent to which
copyright contents may be exploited. We should
watch how the court's interpretation of existing
exemptions might be influenced by the
Amendments, as well as continuing discussions by
the committee, which is currently engaged in
discussion on how the Act should be amended
further. Items on the agenda for the future include
fair use, compensation (in relation to Article 30(2)
of the Act) and the terms of protection. It will be
worth watching the moves of this Committee
closely.

The Amendment is expected to come into force on
the 1st January 2010 as prescribed in Article 1 of
the supplementary provisions to the Amendment.

Masato Nozaki
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masato.nozaki@amt-law.com
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[Japanese IP Topic 2009 No. 8 (Japanese)]
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[Japanese IP Topic 2009 No. 9 (English)]

IP High Court decided on an amount of
compensation for an employee invention
exploited under a cross-license agreement
(February 26, 2009)

On February 26, 2009 the IP High Court ("the
Court") decided on a compensation amount for an
employee invention, regarding a cross-license
agreement.

This case relates to a reasonable reward from a
company (CANON Inc.) based on Article 35 of the

Japanese Patent Act before it was amended in 2004.

The invention consisted of a scanning optical
system in which a ghost image is eliminated and
drew from one Japanese, two American and one
German patent. Neither representative patents
nor presented patents featured in the discussion for
the cross-license agreement. Despite this
however, the other party to the agreement used
these patents. On January 30, 2007 The Tokyo
District Court ordered CANON to pay JPY
33,520,000 as well as liquidated damages of JPY
33,520,000 to the employee. On appeal however,
the Court made an order for payment of an amount
of JPY 69,557,155 plus liquidated damages
amounting to JPY 56,260,000.

Firstly, this decision confirmed that this case was
within the range of the Supreme Court cases of
Hitachi, Ltd. (Oct. 17, 2006) and Olympus
Corporation (Apr. 2, 2003). Second, it calculated
the compensation that an employee should receive
as a result of an invention on the basis of the
amount of sales, and executing rate of using these
patents. Additionally, the Court decided that the
contribution rate of the employer was 94%.

The points of difference between the decisions of

the Court and the Tokyo District court centered on
whether the excess profits should be included in
calculating the compensation (although both courts
made the same finding of fact that CANON
adopted the open license policy and already
licensed to main competitors), the amount of
monopoly profit, interim interest deduction and the
starting date of liquidated damages. The
difference which had the most impact on the
amount of the payment however was the
contribution rate (the original judgment having
ruled this to be 97%).

We believe that the reason for this difference is a
result of: (i) the non-acceptance by the Court of
that part of the District Court's decision which
stated that in the event of an extremely high profit,
the contribution rate will be higher than normal, in
the absence of any exceptional circumstances; and
(i1) the Court's decision that although the existing
technology accumulated in the company assisted
the employee to invent the patents, the employee's
personal contribution to the invention was more
than the District Court had originally decided
(essentially, the District Court decided that the
existing technology of the company made it easier
for the employee to execute the invention, thereby
resulting in a lower personal contribution rate for
the employee and a higher contribution rate for the
company).

In this case, a variance of only 1% in the
contribution rate resulted in a difference of
approximately 10 million yen, as the profit of the
company was so large. As this case shows,
judges have a wide range of discretion in this
respect and the judgment process is unpredictable.
Therefore, litigation relating to employee
inventions carries a high risk for employers. One
issue that remains to be addressed in the future is
the need to bring clarity and transparency to the
calculation of the contribution rate.

Tomokazu Suwa

WA —
tomokazu.suwa@amt-law.com
Phone: +81-3-6888-5668
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Japanese IP Topic 2009 No. 9 (Japanese)]
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Japanese IP Topic 2009 No. 10(English)]
Amendment to the Chemical Substance Control
Law

The purpose of the Act on the Evaluation of
Chemical Substances and the Regulation of Their
Manufacture, etc. (Kagakubusshitsu no Shinsa
oyobi Seizoto no Kisei nikansuru Horitsu, Law No.
117 of 1973, the “Chemical Substances Control
Law”) is to control the manufacture and
importation of chemical substances which might
impact the natural environment and/or human
health. Under the Chemical Substances Control
Law, notifications are required for the manufacture
or importation of new chemical substances;
however, notifications are not required for the
manufacture or importation of existing chemical
substances, which (i) are comprised of
approximately 20,000 different types of substance
and (ii) had already existed at the time the
Chemical Substances Control Law was established
in 1973.

Recently, global interest in the safety of chemical
substances has been increasing. The 2002 World
Summit on Sustainable Development (the
“WSSD”) set as one of its goals the achievement
by 2020 of wusing and producing chemical
substances in ways that minimize significant
adverse impacts on the environment and human
health. Furthermore, in the European Union, a
new regulation in relation to chemical substances
(Registration, Evaluation, Authorisation and
Restriction of Chemicals, “REACH”) was
established in 2007.

In response to the rise in the public interest and the
recent international efforts described above, an
amendment of the Chemical Substances Control
Law was approved by the Congress this month.
Under the amendment, notifications are required
for the manufacture or importation of any and all
of chemical substances, including existing
chemical substances, if the quantity thereof
exceeds a certain threshold level.

The amendment is expected to enhance and ensure
the safety of chemical substances more than was
previously mandated. However, such amendment,
according to estimates by the Ministry of Economy,
Trade and Industry, would result in increased costs
to the manufacturing and importing industries over
a ten year period (i.e., through 2020) of at least
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JPY 4 billion. Accordingly, it is obvious that
such burden will have a tremendous impact on the
businesses within such industries, particularly
small businesses. Therefore, notice needs to be

taken of the discussions at the ordinary session of
the Diet.

Kensaku Yamamoto
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kensaku.yamamoto@amt-law.com
Phone: +81-3-6888-5824

Japanese IP Topic 2009 No.10 (Japanese)]
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[Foreign IP Topic 2009 No. 11 (Japanese)]
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[Foreign IP Topic 2009 No. 3 (Japanese)]

HENC 1T B BT AR O BIEIE D HEAT

HETCITEREZ B CHEIfr BEr. 2 oo,

V7 N TE) OBERIZOW T, oW
RIS CTREEEN 2SN TWET, THH
fig N ) IS SR A . BBk
VN T E R AR OB EE M T D =
EAZ72 0 FF3, 20092 H 1 H B EfT S 47z
[ SRR B FLE B E ) 13, 203K
DEFE TR/ Ex2EDTZIHFFE (20024F1H 1
AlEfT) ZWEET DL O T, RFPIEOEE
RWERA > M E LTI, O HE] (PEEE:
k) ICkduA Y LT s O EED T
TN DN T, FIEI O L FEREF N E F > T
MH60HLUNICEFTL TRt a1 & Z & (HFp
ETIE, HBRE I aLYALT 41220 T
b HIEVERE DS E L7 WERE IR W TR RE
FHENERENTWE L, ) . Offinic
IS LB IR D IEMESFHIHEE T 5 1S
EHEBLEIT I RNE T ENED LT ENZEE
FTHNET, FREEIHERT 2 & Fl 13X
WO LSBICTEDOR R LT L TR A
YT (@RS T D50 W EIT 4 BB ek
DL RERAHEPBEINET, £
7o, A1 OBESIZ OV T B CIE e
T, fil 21358 1 X @ %5 Ay 7
G AN | HiliE OJRiE R 72 © 884
HERZONTY, GHMERICEERTLL L
LD EDOYROIEARREELH Y 5%
OEHIZEB LTV KBERHY 4, Z0D
(ZBH) Bz iThbhhol=8a . F0&HIC
DNWTHEEENTE b V) HEEM
IREEBNDHY F9, £, AR BEEOH
il ALK O\ T H ARFRIEMITH %O r
AXYNT 4 DXINNITHEHEN DD THEE
DT,

2009 4£ 3 A 3 B DT Siuiz Tl AZE(E
T A FREAT S BE AR IR 1, TH Rl N 2R
) (200241 A 1 BlfT) 12k, A
DIHIBR S 40T 2 HilF g A Tt & 78 6O 72 [H
FRIEDOYCEE T, AR FRIERAIN 5224 95
LA, R X2 EENFEmINTEY, £
O AN L CiE, (D) FFrIREO RS & (2)
BNk 2 78R OB D B O Ffee 23 o
T IND APECBO UL KA. BIGKX,
TECEETT 0D PR S 5 A8 P 23 i A Il BRIl > 58 4

RS & Stz (IBFRIETIE, PR TH 208
BENEEKE E sk, ) . £, (E
) FEEONEFIZ, [ENOREREEICAF]Z
EREEG 220 EWOTHANMZONE L
77

e,
a5

—_—
-

-

Ko Wakabayashi

FiRHE
ko.wakabayashi@amt-law.com
Phone: +81-3-6888-1171

[Japanese IP Topic 2009 No. 12(Japanese)]
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