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This newsletter is prepared to provide a general overview on legal update in Africa region focusing on
readers in Japan. Our plan is to provide a short update periodically so that the readers can have a large
picture gradually. We start with this issue concerning doing business in Kenya which would be one of the
most important countries for many non-African investors including Japanese business people.

1.

Introduction

Kenya has proven to be an important economic hub for trade and business in Africa. The country’s
strategic location connects it to a number of major destinations around the world, and its well-
developed business infrastructure has made it attractive for investors, with many international firms
establishing regional offices in Nairobi, the nation’s capital. This grants investors access to the
larger African community and regional markets, particularly in Central and Eastern Africa.

The availability of a skilled and educated workforce, combined with its advanced banking system
has made it a manufacturing and financial powerhouse in East and Central Africa. In fact, the
Nairobi Securities Exchange (NSE) is the largest of its kind in the region.

The main economic sectors in Kenya are agriculture, tourism, forestry and fishing, and
manufacturing, with the official spoken languages being English and Swalhili.

Legal regime

The legal regime in Kenya is well developed and is based on English common law and customary
law.

In accordance with the Kenyan Constitution of 2010, there are two levels of government: the
National government and the County government. There are 47 county governments, each
administered by a Governor, Deputy Governor and the entire public service.

Investment vehicles available to foreign investors doing business in Kenya

The most common vehicle used by foreign companies in Kenya is a private limited liability company.
This has the advantage of limited liability and fewer corporate governance requirements.

Investors are free to choose to operate their companies with either 100% ownership or in
partnership with local investors, except in certain sectors and specialised fields, such as the
insurance, information and communication technology and air services industries, as well as
investments in the stock market that apply sector-specific restrictions on foreign ownership.

Registration of a company is quick and easy and takes 2-3 weeks on average once all the required
documents are submitted online at the Companies Registry and upon payment of the nominal
official costs for registration. There are no restrictions on foreign managers being appointed to run
the company (subject to the managers obtaining the requisite work permits from immigration).

A company incorporated outside Kenya may also carry on business in Kenya through a subsidiary,
branch or representative office. However, there are extensive disclosure and compliance
requirements for companies that are incorporated outside Kenya that wish to register a branch or
representative office to do business in Kenya.
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Investment incentives

It is the policy of the Government of Kenya to encourage foreign investment into Kenya. To this
end, it has undertaken a number of measures to ease the process of setting up and managing a
business and to cut back on bureaucracy, such as making a number of government registries
operate online rather than manually.

The Investment Promotion Act governs and facilitates foreign investments in Kenya. The Kenya
Investment Authority (“KIA”), established under the Investment Promotion Act, promotes and
facilitates investment in Kenya by issuing investment certificates and assisting investors to obtain
required licences, permits and tax incentives or exemptions.

A foreign investor investing at least USD100 000 in Kenya may apply to the KIA for an investment
certificate in the prescribed form, but this is not mandatory.

A holder of an investment certificate is entitled to be issued with business licences applicable to
their undertaking and a specified number of work permits for expatriate staff and certain (albeit
limited) tax incentives.

There are currently no foreign exchange controls applicable in Kenya. Authorised banks are,
however, mandated to report any transactions in excess of USD500 000 to the Central Bank of
Kenya.

Business operations
The following considerations should be noted with respect to the operation of a business in Kenya:

Employment: Expatriates working in Kenya must hold a valid work permit (if employed on a longer-
term basis), or a special pass (if employed in the short term). Once a work permit has been issued,
expatriates must apply for an alien card (residence permit). Employers are required to justify the
appointment of an expatriate instead of a Kenyan national.

Competition law/anti-trust considerations: The Competition Act No. 12 of 2010 regulates
merger control in Kenya. The Competition Act defines a merger as an acquisition of shares,
business or other assets, whether inside or outside Kenya, resulting in the change of control of a
business, part of a business or an asset of a business in Kenya in any manner and includes a
takeover. Approval must be sought prior to the implementation of a proposed merger transaction.

Money laundering, bribery and anti-corruption: There are various statutory laws that set out
definitions, penalties and consequences of engaging in money laundering, bribery and corruption
in Kenya. It is prudent to ensure that businesses set up appropriate compliance programmes.

Dispute resolution: Disputes in Kenya could be resolved either through the formal court process
(litigation); or through other means such as: arbitration; court-annexed mediation; and conciliation
for employment and economic disputes.

Intellectual property rights: There are various statutory laws applicable to the registration of
various forms of intellectual property rights in Kenya. Unregistered intellectual property is also
protected under English common law.
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ENSafrica | Africa’s largest law firm

ENSafrica is the largest law firm in Africa with the widest geographical spread across the continent.

Given our experiences with Japanese businesses, we have an excellent understanding of your needs when
you wish to do business in Africa. We understand your desire for perfection, precision and efficiency. Our
work ethos and standard is committed to such needs and is important in bridging the challenges for
Japanese businesses seeking to grow in Africa.

What sets us apart from other law firms on the continent is our deep knowledge of the laws, customs,
languages and cultures of African countries and people, which enables us to navigate local markets, thus
ensuring your peace of mind and the success of your investment, no matter where in Africa you choose to
do business.

As Africa’s largest law firm, we have the unique advantage of being able to partner with more than 600 of
our colleagues across the continent. We are therefore able to assist you quickly and seamlessly with all
aspects of your matter, regardless of your business sectors and jurisdictions.
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This newsletter is to provide general information and not meant to provide any legal advice on a
specific matter. If you have any inquiry, please feel free to contact the above mentioned lawyers.
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