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1. EU Competition Law and Sustainability

Over the past several years, the EU has made environmental sustainability one of the pillars of its policy
agenda. The European Green Deal, announced in late 2019, set out the plan to transform Europe’s economy,
energy, transport and industries for a more sustainable future. The EU’s “Fit for 55" package and the
European Climate Law have since established a legally binding target of at least 55% net greenhouse gas
emission reductions by 2030, and climate neutrality by 2050. These commitments have influenced many
areas of European policy, including competition law.

For companies operating in or trading with the EU, the intersection between EU competition law and
sustainability carries real practical significance. The European Commission (the “EC") has been increasingly
integrating sustainability considerations into its competition policy in the recent years. This EULU will cover
the recent legislative and policy developments regarding the intersection of competition and sustainability
law and how sustainability is being factored into merger reviews.

Competitor Cooperation for Sustainability Goals

One of the most significant challenges for companies pursuing sustainability goals is when the intended
measure requires collective action amongst competitors. While cooperation among competitors may be
deemed necessary to achieve goals such as reducing emissions, greening supply chains and raising
environmental standards, competition law has traditionally viewed agreements between competitors with
caution, as they may amount to a breach of Article 101 of the Treaty on the Functioning of the European
Union (the “TFEU"). The EC addressed this tension directly in the Guidelines on the applicability of Article
101 of the Treaty on the Functioning of the European Union to horizontal cooperation agreements (the
“2023 Horizontal Cooperation Guidelines”), which include a chapter dedicated to sustainability
agreements.

The 2023 Horizontal Cooperation Guidelines define a “sustainability agreement” as any horizontal
cooperation agreement that pursues a “sustainability objective”. Sustainability objectives are defined in
expansive terms, extending well beyond climate change and environmental protection to include labour
standards, human rights, and other social aims. Therefore, a sustainability objective could include, for
example, agreements among competitors to adopt common environmental standards, to phase out
polluting materials, to share logistics in order to reduce carbon emissions, or to jointly develop clean
technologies.

Sustainability agreements are not treated as a special legal category under EU law but rather are assessed
under the same Article 101 TFEU framework that applies to any other agreement between competitors.
The EC has made it clear that an agreement which restricts competition cannot evade scrutiny simply
because it pursues a sustainability goal. The parties must examine the agreement’s purpose, governance,
information flows and likely effects to assess its lawfulness.

The 2023 Horizontal Cooperation Guidelines highlight that sustainability agreements that do not negatively
affect parameters of competition, such as on price, quantity, quality, choice or innovation, are not capable
of raising competition law concerns. This includes, for instance, agreements ensuring compliance with
sufficiently precise requirements set out in legally binding international treaties, as well as agreements
relating to the organization of awareness campaigns that do not amount to joint advertising.



Sustainability Standardisation

For competitors that jointly develop a sustainability standard, the 2023 Horizontal Cooperation Guidelines
provide a set of conditions that, if met, mean the agreement is generally unlikely to restrict competition.
Accordingly, the procedure for developing the sustainability standard needs to be transparent, open to all
interested parties and conducted on the basis of objective criteria. Participation should remain voluntary,
and companies that do not participate should not be subject to any direct or indirect obligation to comply
with the standard. Also, parties must remain free to adopt higher standards.

The process should also avoid the exchange of commercially sensitive information, and the standard should
not go beyond what is necessary to achieve the stated sustainability objective. Access to the outcome of
the standard-setting process must be provided on effective and non-discriminatory terms. Finally, either
the standard must not lead to a significant price increase or quality reduction for consumers, or the
combined market share of the parties participating in the standardisation should be no more than 20% on
any relevant market affected by the standard.

Please note that falling outside these conditions does not automatically mean infringement, as the
agreement would need to be assessed individually on its merits. In other words, even if a sustainability
standardisation agreement does not meet every condition, it may still be found compatible with

competition law after a full assessment.

Individual Exemption Under Article 101(3) TFEU

Where a sustainability agreement restricts competition within the meaning of Article 101(1) TFEU, it may
still be permitted if it satisfies the four cumulative conditions of Article 101(3) TFEU:

1. The agreement must produce substantiated efficiency gains. For sustainability agreements, these
may include the use of less polluting production or distribution technologies, improved conditions
of production and distribution, more resilient infrastructure, better quality products, etc;

2. The restrictions on competition must be indispensable to achieving those efficiency gains.
Therefore, the parties need to prove that their agreement and the restrictions on competition are
reasonably necessary for the claimed sustainability benefits to materialise, and that there are no
other economically practicable and less restrictive means of achieving those benefits;

3. Direct and indirect customers of the products covered by the agreement must receive a fair share
of the benefits; and

4. The agreement must not allow the parties to eliminate competition in respect of a substantial part
of the relevant products.

Block Exemption Regulations

Where appropriate, companies should also consider whether research and development (“R&D") or
specialisation agreements related to sustainability may fall within the relevant block exemption regulations
issued by the EC.

Sustainability agreements may also benefit from EU block exemption regulations, which automatically
exempt categories of agreements that are presumed to satisfy the Article 101(3) TFEU conditions. The EC
has issued block exemption regulations covering certain categories of R&D agreements, as well as



specialisation agreements. Both provide valuable additional legal certainty for companies pursuing
sustainability through structured cooperation.

Specifically, the R&D Block Exemption Regulation and the Specialisation Block Exemption Regulation, both
of which first entered into force on 1 June 2023, provide important safe harbours for sustainability-related
cooperation. Notably, the preamble of the R&D Block Exemption Regulation expressly states that
cooperation between undertakings on research and development can contribute to achieving the
objectives of the European Green Deal. Both regulations apply where the combined market share of the
parties does not exceed 25% (for R&D agreements) or 20% (for specialisation agreements) on the relevant
market, offering a practical compliance benchmark for companies structuring sustainability cooperation.

Informal Guidance from the EC

Where a sustainability agreement raises genuinely novel or unresolved questions regarding the application
of Article 101 TFEU, companies may also consider approaching the EC for informal guidance. Under the
Commission Notice on informal guidance relating to novel or unresolved questions concerning Articles
101 and 102 of the Treaty on the TFEU that arise in individual cases (guidance letters) (the “Informal
Guidance Notice"), the EC may, at its discretion, provide its view in the form of a written guidance letter.
The 2023 Horizontal Cooperation Guidelines expressly refer to this possibility for sustainability agreements.
The EC will generally consider issuing a guidance letter where the question cannot be clarified on the basis
of the existing EU legal framework, including case law and the clarification would be useful, having regard
to a number of factors such as the economic importance of the products concerned. Although guidance
letters are not binding on national competition authorities or courts, they can provide companies with a
valuable additional degree of legal certainty before implementing a sustainability initiative.

Conclusion

From a practical standpoint, companies operating in or trading with the EU should be aware that
participation in industry sustainability initiatives involving European competitors requires careful attention
to EU regulations. The safe harbour conditions provide a useful checklist for structuring sustainability
standardisation agreements, and the Article 101(3) TFEU framework and block exemption regulations offer
alternative pathways in cases where the safe harbours do not apply. In addition, where a sustainability
initiative raises novel or unresolved questions, individual companies or industry groups may seek informal
guidance from the EC under the Informal Guidance Notice as to whether their cooperation is compatible
with Article 101 TFEU.

Merger Control and Sustainability

As discussed in our earlier EU Legal Update1, on 30 April 2026, the European Commission published draft
revised Merger Guidelines. The public consultation closed on 26 June 2026, and finalisation is expected in

Q4 2026. Companies subject to the draft Guidelines should monitor developments closely, as the finalised

1 For further information on the draft revised Merger Guidelines, please see AMT's previous EU Legal Update (issued
May & June 2026).


https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_260612.pdf

Guidelines will provide further clarity, particularly as the EC has signaled that sustainability considerations
will play an increasingly central role in EU competition policy going forward.

The review process was preceded by a General Consultation and an In-Depth Consultation conducted
between May and September 2025, respectively. The consultations attracted 243 responses from 194
different respondents. This represents the highest participation ever recorded for an EU merger control
consultation. The In-Depth Consultation included a dedicated paper on “Sustainability and clean
technologies” (Topic D), reflecting the relevance of this subject to the EC. Subsequently, the EC organised
stakeholder workshops and published an Economic Study on Dynamic Effects of Mergers on 24 August
2026, in cooperation with leading academic economists, which addresses among other topics the
intersection of merger control and clean technologies.

The EC undertook such a comprehensive review due to the recognition that digitalisation, globalisation,
and decarbonisation have fundamentally reshaped competitive dynamics.

The draft revised Merger Guidelines state that merger control preserves “green innovation competition”,
supporting sustainability and the transition to low-carbon technologies. They expressly recognise
sustainability as a non-price parameter of competition, alongside output, quality, choice, capacity,
investment, innovation, privacy, resilience and security of supply. This reflects the reality that companies
may compete not only on price and conventional product features, but also on the environmental
performance, durability, resource efficiency or carbon intensity of their products and processes.

The draft revised Merger Guidelines also explicitly acknowledge that demonstrated efficiency claims may
include sustainability or resilience benefits, innovations that disrupt or transform markets and scale effects
that reduce unit costs or facilitate the financing of necessary investments. In the case of sustainability,
efficiencies may come from: (i) a combination of complementary assets that reduce the environmental
pollution of production processes, (ii) improved access to sustainable inputs; or (iii) the creation of new or
improved products that are more sustainable.

The draft revised Merger Guidelines also introduce the concept of “dynamic efficiencies” as a distinct
category of merger benefits, which may encompass sustainability-related gains such as innovations that
disrupt or transform markets and scale effects that facilitate the financing of necessary green investments.?
This is a notable development, as the current guidelines have not previously given such explicit recognition
to sustainability as a factor in the efficiency assessment of mergers.

Companies considering acquisitions involving European businesses or assets should assess sustainability
issues as part of transaction planning. In situations where a deal is expected to produce environmental
efficiencies, those benefits should be supported with evidence and addressed in the merger notification,

as they should be taken into consideration by the EC when assessing the cases.
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2 For further information on dynamic efficiencies, please see AMT's previous EU Legal Update (issued May & June
2026).
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