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I. FSR - New FSR Guidelines and Ongoing In-depth Investigation

On 9 January 2026, the European Commission (the “EC") published guidelines on the Foreign Subsidies
Regulation (the "FSR")." The guidelines are intended to further develop the FSR in the European Union (the
“EU") by clarifying how the EC plans to regulate economic activities involving foreign subsidies.

Although the FSR is still relatively new in the EU, FSR-related risks are becoming increasingly significant
and the EC has overseen an uptick in enforcement activities into violations of the FSR.

Background

The FSR entered into force in the EU on 13 July 2023. Since then, the EC has been empowered to enforce
the FSR by conducting assessments, launching internal investigations, and addressing distortions in the EU
market caused by foreign subsidy activity. The recently issued guidelines give companies operating in the
EU greater clarity into how the FSR functions in practice and help them identify and manage FSR-related
risks. The scope of the guidelines is the byproduct of a call for evidence launched in March 2025, a targeted
consultation that was conducted in parallel, and a public consultation on the draft guidelines that was held
between July and September 2025 to collect input from interested stakeholders.?

Key Takeaways from the New Guidelines

The guidelines have substantial implications for businesses operating within the EU as they underscore the
power of the EC to block a merger when it finds a foreign subsidy will “distort the internal market.” However,
it is notable that the majority of mergers reviewed by the EC have not triggered in-depth investigations.
The guidelines have four key elements with the purpose of tackling distortions in the internal market caused
by foreign subsidies, i.e., (a) the assessment of distortions (Art. 4(1), FSR), (b) the assessment of distortions
specifically in public procurement procedures (Art. 27, FSR), (c) the balancing test (Art. 6, FSR), and (d) the
use of a call-in mechanism for concentration and public procurement procedures (Arts. 21(5) and 29(8),
FSR).?
(a) The assessment of distortions
When the EC finds that a company operating business in the internal market of the EU has benefited
from a foreign subsidy, it will assess distortion by considering: (1) whether the foreign subsidy improves
the company’s competitive position in the internal market of the EU (with deeper analysis for subsidies
not targeted at economic activities in the EU to rule out cross-subsidisation), and (2) whether the
subsidy is likely to affect competition in the internal market.*
(b) The assessment of distortions specifically in public procurement procedures
If the EC learns that a foreign subsidy may have influenced a bid in an internal market procurement, it
will (1) assess whether the bidder used the foreign subsidy in designing the terms of its bid, (2) compare
the bid to the bids of other parties and the contracting authority’s estimates to see if it is unduly

advantageous, and if so, (3) determine whether any undue advantage is substantially due to the foreign

1 European Commission; Commission publishes Foreign Subsidies Requlation Guidelines (9 January 2026)

2 For further information on the public consultation, please see AMT's previous EU Legal Update (issued November
2025).

3 Commission publishes Foreign Subsidies Regulation Guidelines

4 bid.
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subsidy rather than other justified factors.”

() The balancing test
Even if a foreign subsidy is found to distort competition, the FSR allows a balancing test (Article 6). The
Guidelines shed further light on the balancing test employed by the EC when considering the extent a
foreign subsidiary is distorting the market. The balancing test weighs the negative effects on
competition caused by foreign subsidies against the positive effects of the subsidy for the EU. The
guidelines clarify how the EC will consider subsidy-specific positive effects, i.e., advantages that would
not exist without the foreign subsidy, and weighs them against the severity of the distortion,
considering whether the positives it identified can be achieved without resulting in distortion. If the
advantages of having this subsidy in the market outweigh the disadvantages of distortion the EC will
allow the foreign subsidy to enter the market. If not, the EC has the power to impose redressive
measures or accept commitments from the subsidy. Of note, the Guidelines give explicit examples of
evidence companies can submit underscoring their positive impact on the market.®

(d) The use of a call-in mechanism for concentration and public procurement procedures
The guidelines also clarify that the EC may exercise its call-in powers. Even where the transactions or
procurement procedures do not meet the mandatory notification thresholds, the EC may still
investigate if there are indications that a foreign subsidy could distort competition within the EU market.
The guideline outlines the circumstances under which the EC is more likely to use this power, Once the
EC exercises its call-in power, it will assess whether an ex-ante review is necessary by weighing certain
factors: such factors include the impact on competition or the public procurement procedures, whether
the transaction concerns a strategic economic activity, and the likelihood of distortion. The EC is
required to exercise its call-in powers before deals are closed or contracts are awarded.”

(e) The safe harbours for low-value subsidiaries
It also should be noted that the guidelines carve out safe harbours for concentrations, and for foreign
financial contributions arising in public procurement procedures. Low-value subsidies under EUR 4
million for these, and subsidies granted in certain extraordinary circumstances, are subject to the safe-

harbour rule. &
Trends of Recent Enforcements

The EC has exercised this ex-officio power in launching an in-depth investigation into a Chinese company
Goldwind concerning potential foreign subsidies in the EU wind energy sector. In the EU, Goldwind is mainly
active in the field of production and sale of wind turbines, and the EC had preliminary concerns that it may

have received foreign subsidies that could distort the EU internal market.

In April 2024, the EC opened an investigation into an allegation against Goldwind by sending requests for
information to several companies active in the EU wind energy sector, including Goldwind. This preliminary
investigation indicated that Goldwind may have been granted foreign subsidies that could distort the
internal market, such as grants, preferential tax measures, and preferential financing in the form of loans.
Initially, the EC had concerns that these subsidies may have strengthened Goldwind’s competitive position
and harmed competition for the supply of wind turbines and related services in the EU. The in-depth

5 Ibid.
6 Ibid.
7 Ibid.
8 Ibid.



investigation will allow the EC to confirm or deny these preliminary ﬁndings.9
Expected Future Developments

The EC is required to prepare and present a report to the European Parliament and Council on its practices

implementing and enforcing the FSR by July 2026.1° It can append additional legislative proposals to this
1

report.

Il. EU Al Act - Draft Code of Practice on Transparency of Al-generated
Content

On 17 December 2025, the EU Al Office published the first draft of the Code of Practice on transparency of
Al-generated content (the “Draft Code"). The Draft Code provides the first material insight into how Article
50 of the EU Al Act (the "Al Act") (i.e., the transparency obligations for providers and deployers of
generative Al systems) will be implemented in practice. Developed by multi-stakeholder groups, this draft
outlines marking, detection, and disclosure rules for Al-generated/ manipulated content, and affects both
Al providers and deployers.

The publication of the Draft Code will enable relevant parties to better comply with Article 50 and will serve
to shift the discussion among stakeholders away from lofty legal questions and toward concrete
operational requirements such as product development, content creation, and compliance strategies. After
the Draft Code is finalised, adhering to its provisions it will not constitute legal compliance per se, but in

practice it is likely to be treated as a de facto compliance.12

Overview of the Draft Code

The Draft Code is split into two sections — creating separate and distinct obligations for providers and
deployers of Al, respectively. Signatories to the finalised code will be bound by its terms, which intend to

set up overarching commitments informed by specific measures and sub-measures.
Providers

Generative Al providers are now required to ensure that all system outputs, i.e., audio, images, video, and
text, are marked in a machine-readable way so they can be detected as artificially generated or
manipulated.13 The technical solutions adopted must, to the extent technically feasible, be effective,
interoperable, robust, and reliable.’ Providers should also account for the specific characteristics and limits
of different content types, implementation costs, and the prevailing state of the art as reflected in relevant

9 Commission opens in-depth foreign subsidies investigation into Goldwind's activities. It should be noted that, “The

opening of an in-depth investigation does not prejudge the outcome of the investigation.”
10 Commission launches review of Foreign Subsidies Regulation
11 Ibid.

12 Al providers and deployers will demonstrate compliance with their respective obligations under Articles 50(2) and

(4) of the Al Act (Code of Practice on marking and labelling of Al-generated content | Shaping Europe’s digital

future).
13 Code of Practice on marking and labelling of Al-generated content | Shaping Europe’s digital future
14 |bid.



https://ec.europa.eu/commission/presscorner/detail/en/ip_26_265
https://ec.europa.eu/commission/presscorner/detail/en/ip_25_1954
https://digital-strategy.ec.europa.eu/en/policies/code-practice-ai-generated-content
https://digital-strategy.ec.europa.eu/en/policies/code-practice-ai-generated-content
https://digital-strategy.ec.europa.eu/en/policies/code-practice-ai-generated-content

technical standards.”® Providers are exempt from this obligation in instances where the Al does not
substantially change the deployer’s input data or its semantics and only performs an assistive function.’®
The Draft Code establishes four commitments on marking and detecting Al-generated or manipulated
content, such as audio, images, video, and text, to ensure providers meet their obligations under Articles
50(2) and (5) of the Al Act.!”

- Multi-Layered Marking

- Detection of the Marking

- Measures to meet the Requirements for Marking and Detection Techniques

- Testing, verification, and compliance
Deployers

Deployers of generative Al must disclose when content is artificially generated or manipulated.18 This
includes deep fakes, such as images, audio, or video that mimic real people, places, objects, or events and
could be mistaken for authentic or true material, and Al-produced or altered text about matters of public
interest, unless that text has been human-reviewed and is covered by clear editorial oversight.19

Drafting Process and Timeline

Drafters of the Draft Code include eligible stakeholders who responded to a public call, along with invited
international and European observers. 20 These authors will provide technical input throughout the
process.21 The drafting exercise is expected to run for seven months, with the final Draft Code scheduled
to take effect in August 2026.22
final Draft Code.??

The scheduled timeline of the Draft Code is as follows:

Concurrently, the EC will prepare guidance to clarify and complement the

24

15 Ibid.
16 Article 50(2), the Al Act.
17 First Draft Code of Practice on Transparency of Al-Generated Content | Shaping Europe's digital future

18 Code of Practice on marking and labelling of Al-generated content | Shaping Europe’s digital future
19 Ibid.
20 Ibid.
21 Ibid.
22 lbid.
23 Ibid.
24 |bid.

10


https://digital-strategy.ec.europa.eu/en/library/first-draft-code-practice-transparency-ai-generated-content
https://digital-strategy.ec.europa.eu/en/policies/code-practice-ai-generated-content

September 2025 17 December 2025

— =

Consultation to develop guidelines and Code of Publication of the first draft

Practice on transparent Al systems

March 2026 (TBC) May-June 2026

=

Publication of the second draft Publication of the final Code of

=

Practice
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® 'Chambers Global Practice Guides' on International Trade 2026 - Trends and Developments

December 2025 (Authors: Taku Matsumoto, Suguru Yokoi, Naoko Takasaki, Jun Suzuki)

® The Power of FSIA's Arbitration Exception: Enforcement of Arbitral Awards Against Foreign

Sovereigns in U.S. Courts - JCA Journal

December 2025 (Authors: Hillary Hubley, Kei Akagawa, Masataka Sato)

® GCR - Market Review Merger Control 2025 - Japan

November 2025 (Authors: Yusuke Nakano, Vassili Moussis, Kiyoko Yagami)

® Abuse of Dominance in Japan - Practical Law

November 2025 (Authors: Vassili Moussis, Yoshiharu Usuki, Yuri Shindo)

® Competition Law in Digital Markets (Japan) - Practical Law

November 2025 (Authors: Vassili Moussis, Ryoma Kojima, Yuri Shindo)

® Competition-IP Interface: Transactions, Collaboration, and Unilateral Conduct (Japan) - Practical

Law

November 2025 (Authors: Vassili Moussis, Ryoma Kojima, Yuri Shindo)

® GCR - Merger Remedies Guide - Edition 6 (Japan chapter)

October 2025 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami)
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Reinstatement of Iran Sanctions - Shojihomu Portal

October 2025 (Authors: Naoko Takasaki, Taisei Asanuma)

EC's First Case of Applying Cartel Regulations to the Labour Market - Shojihomu Portal

June 2025 (Authors: Vassili Moussis, Yoshiharu Usuki, Taisei Asanuma)

Partial Suspension of Additional Tariffs on U.S. Imports and Introduction of Offset Mechanism for

Additional Tariffs on Autos, etc. - Shojihomu Portal

June 2025 (Authors: Naoko Takasaki, Yoshiko Nakamura)

‘Chambers Global Practice Guides' on Cartels 2025 - Law and Practice

May 2025 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida, Azusa
Hongo)

GCR - Market Review - Cartels 2025 — Japan

April 2025 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)
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