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Figure 1: 2015-2024 yearly FDI stocks and flows into the EU27 (number of deals and projects)
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I. Confidentiality of Leniency Statements: Recent Ruling by the Court
of Justice of the European Union and its Implications

On 30 October 2025, the Court of Justice of the European Union (“CJ") issued a critical ruling concerning
the definition of a leniency statement (and a settlement submission), and how far its protection from
disclosure extends in the hands of prosecutors1. The CJ's ruling strikes a careful balance between the
competing aims of preserving the confidentiality of leniency statements, and transparency and due process
rights for victims. In this judgment, the CJ clarified that the confidentiality of leniency statements “travels
with the file,” i.e., continues to be subject to the same level of confidential treatment even after the leniency
statements are handed over from the original document holder, for instance, a national competition
authority, to another public body, such as a public prosecutor’s office. In short, this ruling confirmed that
leniency statements are protected regardless of the transfer of the documents.

Background

This case arose from parallel criminal and cartel investigations of Austrian construction companies and
their managers who were suspected of having engaged in anti-competitive conduct between 2006 and
2020. Specifically, they were alleged to have entered into “unlawful agreements” to “induce contracting

authorities to accept a particular bid.” 2

The Austrian public prosecutor’'s office opened a criminal
investigation into the allegations. Parallel to the criminal investigation, the Austrian Federal Competition
Authority ("BWB") initiated cartel proceedings, and during those proceedings, on 2 July 2019, a leniency
application was submitted under the leniency procedures. Subsequently, pursuant to a mutual assistance
mechanism applicable between Austrian federal bodies, the public prosecutor’s office requested and
obtained the leniency materials from the BWB and the Cartel Court and incorporated them into the criminal
investigation file. The individuals formally objected to the use of their leniency materials in the prosecutor’s
file. That objection was dismissed in the first instance, but the parties appealed to the higher court in Vienna,
who then referred certain aspects of the case to the CJ. In particular, the CJ was asked to consider whether
such transmissions of leniency documents are compatible with European Union (“EU") law, what constitutes
a leniency statement for confidentiality purposes, and which other parties, if any, can access those
statements in the context of a criminal proceeding.

EU Law Compatibility

The CJ held that Member States may establish mechanisms for administrative assistance provided they are
compatible with Articles 101 and 102 of the Treaty on the Functioning of the European Union (“TFEU"). The
CJ further found that a mechanism requiring transmission of leniency statements and settlement
submissions to the public prosecutor is permissible so long as it is designed to preserve the protections
afforded to those statements and to safeguard the effectiveness of Article 101 of the TFEU. Importantly,

the same level of confidentiality must be maintained after such transmissions.
Scope of Protected Documents

The CJ clarified that leniency statements and settlement submissions — documents prepared specifically for

submission to the competent competition authority to obtain a fine reduction or a settlement — enjoy

1 Case C-2/23, FL und KM Baugesellschaft
2 lbid.
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confidentiality protection, but that protection does not automatically extend to other materials submitted
with them. Documents and information provided merely to explain, substantiate or prove the content of
those statements are not entitled to the same blanket protection, rendering their disclosure subject only
to other rules, such as applicable privilege or trade secret protection rules.

Who can Access those Documents?

The CJ balanced the competing aims of upholding the confidentiality afforded to leniency statements and
settlement submissions against the rights to a fair trial and defence, and concluded the following based on
its interpretation of EU law, including the Charter of Fundamental Rights of the European Union, as well as
of jurisprudence from the European Court of Human Rights3:

- Authorities are allowed to freely transfer files between each other so long as the same level of
protection applies once the file changes hands.

- Private damages claimants and other third parties have no right of access under any circumstances.
The court reasoned that conferring access to third parties, even in limited circumstances, could
undermine companies’ incentives to self-report.

As to defendants in criminal proceedings, there is the presumption of non-disclosure — access will only be
granted on a case-by-case basis subject to satisfaction of a two-pronged test. Defendants in criminal
proceedings can access the documents if both of the following conditions are met: (1) accessing the
documents is necessary to their defence, and (2) there is no competing public interest reason to deny
disclosure (such as protecting confidentiality or the effectiveness of EU competition law). By contrast, other
participants in the proceedings — including injured parties or prospective damages claimants — should not
be allowed access.

Conclusion

The case confirms that confidentiality is crucial to effective cartel enforcement, but it applies only to
leniency statements and settlement submissions — not to accompanying documents. Parties should
therefore be careful about what they include in those documents, and endeavour to clearly identify any
items they wish to keep confidential by maintaining a strict separation between their leniency statement

and accompanying supporting evidence, to the extent possible.

Il. FDI Screening: Update on the Upcoming Revision and Issuance of
the Fifth Annual Report

On 14 October 2025, the European Commission ("EC") published its Fifth Annual Report on the screening
of foreign direct investment ("FDI") into the EU. This report illustrates the landscape surrounding the
current situation of FDI screening in the EU in 2024. Relatedly, on 11 December 2025, the Council of the

European Union announced that the FDI screening regulation would be revised in accordance with a

3 See The Charter of the Fundamental Rights of the European Union, Article 47, Article 48(2). See also Procureur de la
Républigue v. K.B. and F.S., Judgment of the Court (Case No. 660/21, ECHR, 22 June 2023), para. 41 (raising ex officio
of an infringement in criminal proceedings), Yakuba v. Ukraine (Application No. 1452/09, ECHR, 12 February 2019),
paras. 43-4, Mirilashvili v. Russia (Application No. 6293/04, ECHR, 11 December 2008), paras. 206-8.



provisional agreement reached between the Council's presidency and representatives of the European
Parliament®. While FDI screening in the EU is operated through national legislation of Member States, this
revision aims to improve coordination among Member States and the EC. In particular, enhanced
coordination would allow the EC to assist host Member States in gathering relevant information on other
countries and to request explanations on how comments or opinions are considered, thereby enhancing

transparency in the screening processs.

Overview of the Report’s Findings

Overall FDI flows into the EU fell by 8.4% compared to 2023. By component, M&A increased by 2.7%, while
greenfield investment plunged by 19%, driving the overall decline. M&A deal counts rose among major
investor sources — notably all major investor countries except the UK, offshore financial centres, and Canada

— whereas greenfield projects decreased in every major investor country except Canada, where the number
remained unchanged.

Figure 1: 2015-2024 yearly FDI stocks and flows into the EU27 (number of deals and projects)
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From a sectoral perspective, critical technologies related to defence underwent more in-depth scrutiny in
2024, prompting Member States to apply stricter screening. Member States have likewise been deploying
robust measures to address acquisitions by non-EU investors in infrastructure, technology, and
manufacturing.

Analysis on FDI Screenings
(i)  Screening in Member States

In 2024, Member States’ FDI authorities received a total of 3,136 requests for authorization. Of these,
59% were concluded without the initiation of formal screening proceedings, while 41% advanced to
formal screening. Of the matters that proceeded to formal screening (41% of all screenings), 86% were

authorized without conditions, 9% were authorized subject to conditions, and only 1% were blocked.
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https://www.consilium.europa.eu/en/press/press-releases/2025/12/11/foreign-direct-investment-council-and-parliament-reached-political-agreement-to-improve-fdi-screening/

This suggests that Member States’ FDI authorities only imposed conditions on or blocked investments
in limited circumstances.

Figure 6 — Notified decisions on FDI cases

Prohibited Withdrawn
Authorised with 1% 4%
conditions or
mitigating

measures
9%

Authorised
without
conditions
B86%

Source: Member States’ reporting to the Comumission.

Source: REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL Fifth Annual Report on

the screening of foreign direct investments into the Union, P. 13.

(i) Reforms of FDI Screenings

Most Member States have adapted or updated FDI screening measures since 2017. Recent reforms in
FDI screenings at the Member States’ level have concentrated on extending the range of sectors
subject to screening, integrating cybersecurity and critical-infrastructure considerations, and fine-
tuning procedural safeguards.

Overview of Screening Reforms

Although many Member States have implemented their own screening reforms, the 11 December
announcement indicates an EU-wide set of reforms is afoot. The proposed revisions endeavour to preserve
the existing regulatory framework at Member States’ level, extend coverage to the most sensitive sectors
and technologies, and strengthen cooperation between national authorities and the EC. Although decision-
making power remains at the national level, meaning the framework of substantial differentiation will
remain, this update endeavours to harmonise regulatory frameworks across Member States, along with
introducing a greater level of accountability in multi-jurisdictional cases.

Main Elements
In accordance with this revision, the following changes are expected to be implemented:
- All Member States must adopt FDI-screening mechanisms.

- In the event of an intra-EU investment in which the EU investor is owned or controlled by a third
country, a minimum scope for national screening including: dual-use/military items;

semiconductors, quantum, Al; critical transport, energy, digital infrastructure; critical raw-materials;
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https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2025)632&lang=en
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and certain financial-market infrastructures.

- All national screening regimes must utilise a two-phase screening process, implement the power
to retroactively review investments, and impose a 45-calendar-day initial screening period.

- Improved EU-level cooperation and coordination for multi-state cases (simultaneous filings;
aligned timelines).

- Optional EU online filing portal (to be activated upon the request of at least nine Member States)
and an EU database of notified investments and screening outcomes (since October 2020).

Conclusion

The new rules are expected to be in effect 18 months after the regulation comes into force giving Member
States time to make adjustments to their existing regimes. While EU FDI frameworks do not, as a general
rule, present substantive risks to non-EU market participants, ongoing regulatory reforms require investors
to monitor developments and adapt their compliance and transaction strategies to mitigate potential risks
and operate in Europe effectively and efficiently.
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