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1. First Revision of the Market Definition Guidelines for Competition
Law Cases

On February 8, 2024, the European Commission (EC) adopted a revised “Market Definition
Notice” (Commission Notice on the definition of the relevant market for the purpose of Union
competition law), which indicates the EC’s updated policy on “market definition”, a key
consideration in the review and investigation process under EU competition law (the “Revision ”).1
This is the first revision of the Market Definition Notice since it was first published in 1997, and
reflects recent EU competition law jurisprudence as well as the need to address rapidly evolving
markets such as in the digital sector.?

This Revision is noteworthy because it is expected to have an impact not only on Japanese
businesses and M & A transactions in Europe, but also on competition law in countries around
the world.

(1) "Market Definition" and Background of this Revision

"Market definition" under competition law helps define the scope of the market at issue in order
to assess the illegality (e.g., substantive restraint of competition under the Antimonopoly Act of
Japan) of anti-competitive behaviours (e.g., cartels and abuse of dominant position) and business
combinations such as joint ventures and acquisitions (specifically, the market definition of product
markets and geographic markets is vital in practice in order to assess the effects on competition
of a particular transaction by, among others, calculating the parties’ market shares)

The EC first published the Market Definition Notice in 1997 to improve the transparency of its
market definition practice. The original Market Definition Notice provides the framework of market
definition, by defining the concept of product markets and geographic markets and has largely
affected competition law practice not only in the EU but also worldwide.

However, the EC recognized the need to revise the Market Definition Notice, specifically for the
following main reasons: (1) the accumulated cases on market definition by competition law
authorities and courts of each Member State have not been reflected in the Relevant Market
Notice as more than 20 years have passed since the issuance of the Market Definition Notice,
and; and (2) it has been pointed out that the framework of the Notice has not sufficiently

! Press Release Commission adopts revised Market Definition Notice for competition cases (European Commission,
February 8, 2024)

2 Questions and Answers The revised Market Definition Notice for competition cases (European Commission,
February 8, 2024)
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addressed market definition in "digital markets." s

The draft proposal for the revision of the Market Definition Notice was published for comments in
November 2022 and the EC finally adopted the revision on the basis of more than 70 comments
submitted during the consultation process.4

(2) Key points of this Revision

The EC considers that the substance of the relevant market notice is easier to grasp than before
as the Revision offers a detailed structure for Market Definition and clarifies its policy with specific
cases.’ In the press conference, EU Commission Senior Vice-President Margrethe Vestager
explained that the thinking under the Market Definition Notice such as that market definition
should be based on facts analyzed on a case-by-case basis has not changed. The revision also
preserves the need to take into account both product market and geographic markets and
responds to changes in the market environment such as (1) digitalization, (2) globalization of
transactions and (3) innovation.®

The key points of the Revision include the following items:
B A recognition of the importance of non-price parameters for market definition, including

innovation, quality, reliable supply and sustainability.

B Specific guidance on the application of market definition concepts in specific
circumstances, including:

® digital markets, for instance with respect to multi-sided markets and digital
“‘ecosystems” (e.g., products built around a mobile operating system).

® innovation-intensive industries, where companies compete on innovation, including
through the development of new products.

B Expanded guidance on geographic market definition focusing on the factors that can
justify defining markets as global, EEA-wide, national, or local, and on the role of imports
when defining the relevant geographic market.

m Clarifications on various quantitative techniques used when defining markets, such as the

8 EXECUTIVE SUMMARY OF THE EVALUATION of the Commission Notice on the definition of relevant market for

the purposes of Community competition law of 9 December 1997 (European Commission, July 12, 2021)

4 See footnote 1
5 See footnote 1

¢ Remarks by Executive Vice-President Vestager on the adoptions of a revised Market Definition Notice (European

Commission, February 8, 2024)
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small but significant and non-transitory increase in price (‘SSNIP') test.

B Guidance on alternative metrics relevant for the calculation of market shares, such as
shares based on sales or capacity, or shares based on usage metrics like the number of
(active) users or website visits.

It should be noted that the EC has explicitly stated that this Revision is not related to the
enforcement of the Digital Markets Act (Digital Markets Act, DMA), which came into force in
November 2022 but it does provide specific guidance on issues identified as relevant for digital
markets such as: &

B Multi-sided platforms: Where a product or service is provided free of charge to one-
sided user of the platform, emphasis on non-price factors such as the function and
intended use of the product, interoperability with other products, data portability, and
switching costs. ® 1

B Digital Ecosystem: Whether primary and secondary products together constitute a
relevant market or a separate market is evaluated in consideration of network effects
and switching costs. ' 12

(3) Impact on Future Practice

The first revision of the Market Definition Notice clarifies the EC’s current thinking and practice
on market definition. It is of significant practical importance for companies, as the EC’s
competition law enforcement policy has become more concrete and is expected to improve
transparency and predictability. '

In particular, competition law issues related to digital markets have developed at a very quick
pace in the past few years and this Revision is meant to incorporate what the EC has learned

7 For information on Digital Markets legislation, please refer to our EU Law Newsletter: (Issued in March 2022,
August 2022, and December 2023)

8 See footnote 2

% Switching cost refers to the extra effort and resources of "When switching to a digital platform requires more effort
and resources than when not switching." See Footnote 6 of the Report on the Survey of Trading Practices in Digital
Platformers (Japan Fair Trade Commission, November 2019)

10 Commission Notice on the definition of the relevant market for the purposes of Union competition law (European

Commission, February 7, 2024)
" A group of products in which primary and related secondary products are technically linked to form an
“ecosystem ” (For example, a smartphone (primary product) and an app (secondary product) with a specific OS).

12 gee footnote 10

13 Revised market definition notice will boost competition enforcement (MLex, February 9, 2024)
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when defining markets in the digital space including taking into account issues such digitalization,
switching costs and data portability.'* Therefore, understanding the new Market Definition Notice
will be helpful for recognizing, but also analyzing, potential competition law issues in the digital
sector.

In addition, the EC has exchanged opinions with competition authorities outside the EU when
soliciting comments on this Revision, and it is expected that the concept of Market Definition
presented in the revised Market Definition Notice may affect the practices of competition
authorities in various countries, including that of the Japan Fair Trade Commission (the so-called
“Brussels Effect ”).'® 1

Thus, the revision of the Market Definition Notice may have a significant impact not only on
businesses and M & A transactions in Europe, but also on a wide range of Japanese companies
operating in Japan and overseas. In that sense the EC’s enforcement practice under the revised
Market Definition Notice is worth following closely in the coming months and years.

2. Introduction of Recent Publications

€ Merger Control Comparative Guide 2024: Japan

February 2024 (Authors: Ryoichi Kaneko, Azusa Hongo)

€ Market Intelligence - Merger Control 2023 — Japan

December 2023 (Authors: Yusuke Nakano, Vassili Moussis, Kiyoko Yagami)

€ Merger Remedies Guide - Fifth Edition (Japan chapter)

November 2023 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami)

% Qur office in Brussels is about to open (Opening of Brussels Office | Anderson Mori & Tomotsune (amt-law.com))

15 See footnote 2
18 Bradford, Anu, "The Brussels Effect: How the European Union Rules the World" (2020). Faculty Books. 232.
https://scholarship.law.columbia.edu/books/232
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