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1. The European Commission’s proposed updated Regulation on
foreign direct investment screening

On 24 January 2024, the European Commission (“EC”) published a proposal for a new Regulation on
the screening of foreign direct investment' (“FDI”) as one of five tools to reinforce the EU’s economic
security.? The draft Regulation aims to take stock of experience gathered since the current FDI
screening regime came into force in October 2020 (Regulation (EU) 2019/452)® and address some
of its shortcomings.* Although it is anticipated that the new regime will not come into force before two
to three years, it shows the direction of future FDI policy in the EU and as such is worth studying
carefully by companies, including Japanese companies, that wish to invest in the EU in the coming
years.

(1) Introduction of the FDI regime in the MS and the minimum requirements

The EC has identified some inconsistencies between the FDI regimes of Member States (“MS”), due
mainly to the fact that under the current FDI regime each MS reviews the foreign direct investment at
its own initiative. The draft Regulation seeks to set out some EU-wide minimum FDI screening
requirements that MS must put in place in order to address those inconsistencies.

All MS to enact an FDI screening mechanism

The draft Regulation stipulates MS’s obligation to establish their FDI screening mechanism. Currently,
Croatia, Cyprus, Greece, and Bulgaria do not yet have an FDI screening regime.> The EC’s wish is
for the whole of the single market to be covered by the MS’s FDI screening mechanisms as soon as
possible.

Does not establish an EU-wide FDI screening mechanism

The draft is not a proposal to establish an EU-wide FDI screening despite the minimum requirements
and the cooperation mechanism (see (2) below). MS reserve the right to operate their own FDI
screening if it satisfies the minimum requirements.® Importantly, the EC emphasizes that the final

1 Proposal for a new Reqgulation on the screening of foreign investments.pdf

2 New initiatives to strengthen economic security (europa.eu)
3 Regulation - 2019/452 - EN - EUR-Lex (europa.eu)
4 Special report 27/2023: Screening foreign direct investments in the EU | European Court of Auditors

(europa.eu)

5 Three years on: The Commission reports a big rise in foreign investment screening, so what can we

expect next? | ForeignlnvestmentLinks | Blogs | Insights | Linklaters

6 FDI Screening: EU Commission Unveils Draft Requlation To Revamp Europe’s FDI Screening
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decision on any FDI is the responsibility of each MS and, thus, foreign investors will still need to abide
by each MS’s FDI screening regime rather than rely on a single “one-stop shop”, as is the case for
EU merger control, for example.

MS’s FDI screening mechanism to cover certain “critical” sectors

In line with the objective of reinforcing the EU’s economic security, the draft singles out certain sectors
that must be covered by MS’s screening mechanism. This includes investments in the EU companies
participating in the programs of EU interest such as “Digital Europe Programme.” Furthermore, MS’s
FDI screening must cover the investments in the EU companies operating in sectors considered
critical for security or public order. Critical sectors include dual-use items (goods which can be used
for civil or military purposes) subject to export control, such as advanced semiconductors, as well as
biotechnologies. Under the EU’s cooperation mechanism (see (2) below), other MS or the EC may
comment on the destination MS’s screening if it considers that such FDI may negatively affect its
security or public order.

MS’s FDI screening to include investments by a foreign-controlled EU entity

Contrary to the position under the current regime, under the draft, MS must review within their own
screening framework investments carried out by an EU entity with foreign control.” The draft extends
the scope of “foreign investors” to a “foreign investor’s subsidiary in the Union,” such as an entity
established under the laws of a MS but directly or indirectly controlled by a foreign investor. This
change is anticipated to affect the way non-EU investors utilize entities established within the EU for
investments within the EU market.

(2) EU’s cooperation mechanism and “own initiative procedure”

The EC is of the view that EU-wide cooperation amongst MS would create essential added-value to
reduce some of the practical hurdles that currently exist in European M&A and investment. This can
be achieved by increasing the transparency related to the FDI review which includes reducing the
current discrepancies that exist in MS FDI screening regimes and the associated review timelines.

Streamlines the EU’s Cooperation Mechanism on FDI

The draft perfects the current “cooperation mechanism” process. It requires MS to notify the EC and
the other MS only when a certain foreign investment meets any of the following criteria: any
investments in companies participating in programs of interest to the EU, certain foreign investments

7 Regqulation - 2019/452 - EN - EUR-Lex (europa.eu) Article 2(2) foreign investor’ means a natural

person of a third country or an undertaking of a third country, intending to make or having made a foreign
direct investment;


https://eur-lex.europa.eu/eli/reg/2019/452/oj

in companies working in certain core sectors, or in case the destination MS initiates and in-depth
investigation. Once notified, any MS and the EC can communicate their views on the notified FDI just
as the current Regulation stipulates. Following that, unlike the current Regulation, the destination MS
and the other MS or the EC must organize a meeting to discuss how to address the risks identified.
Such mechanism does not create a duty on the destination MS to reflect the discussion but other MS
and the EC may have some form of de facto influence on the destination MS’s screening process. EC
officials have expressed the view that comments and opinions issued by other MS or the EC should
be duly taken into account by the destination MS (this could be referred to as some type of
“accountability mechanism”).8

Harmonizes MS FDI screening procedures in multi-country transactions

The draft harmonizes the MS FDI screening process in relation to cross-border transactions. Under
the current regime, each MS has its own timeline for screening, regardless of whether the transaction
is cross-border. The proposal mandates MS to coordinate their procedural timelines for reviewing
investments in multi-country transactions, though it remains to be seen how effective this will be in
practice. Non-EU investors should pay attention to this procedural change as applicants must file their
requests for authorization on the same day in all relevant MS.

Establishes “own initiative procedure” that allows MS and EC to engage with FDI not notified
by the destination MS

The draft also provides MS and the EC the power to open a so-called “own initiative procedure”. Even
when the destination MS does not notify certain FDI to the cooperation mechanism, this procedure
allows another MS and/or the EC to request information and to communicate its views as to a planned
or completed FDI that targets certain MS and relates to critical sectors (see (1) above), on the basis
that such FDI may negatively affect its security or public order. The draft further provides that the MS
or the EC can take advantage of this procedure for at least 15 months after the FDI has been
completed. This new tool can be expected to provide additional leverage to MS and the EC to
influence the destination MS’s investigation, separately from the cooperation mechanism. Non-EU
investors should therefore expect potential additional scrutiny of their investment not only in the MS
where they invest but also in other MS and at EC level.

8 Roundtable Discussion — The Future of the European FDI Screening Regulation (30 January, 2024 at

Arts 56, Brussels. Moderated by Dr. Andrea Pomana, Partner, Mayer Brown, Brussels with the panelists:
Damien Levie, Head of Unit “Technology & Security, FDI Screening”, DG Trade, European Commission,
Grania Holzwarth, Competition Policy Legal Counsel, Deutsche Telekom, and Timothy Keeler, Partner,
Mayer Brown, Washington DC)
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(3) Further key proposals in the draft Regulation

Requires MS’s FDI screening to cover greenfield investments

Another minimum requirement is to cover greenfield investments. Some MS have excluded greenfield
investments from their FDI screening because of the vague definition given to that term by the current
Regulation.® The draft offers a clear-cut definition of “foreign direct investment” that contains
greenfield investments. With this update, the non-EU investors that plan to invest in greenfield projects
will need to comply with the updated MS’s FDI screening.

Excludes portfolio investments

The draft excludes portfolio investments (purely financial investments) as being out of scope. In other
words, the new FDI regime should not cover acquisitions of company securities where there is no
“intention to influence the management and control of the undertaking.” However, as the draft does
not provide a concrete threshold as to the notion of “control”, MS seem to have a margin of discretion
when defining the notion of “portfolio investment.” That said, it is anticipated that the EC may provide
additional guidance as to the scope of “control” in the coming months.

Requires MS to introduce a new post-closing screening mechanism

The draft mandates MS to ensure the possibility of a post-closing FDI screening with this update, the
MS’s screening authority must be able to initiate screening for at least 15 months after the completion
of an investment if it may affect security or public order. Such post-closing screening may leave non-
EU investors in uncertainty regardless of whether their investment has been completed.

(4) What’s next

The new Regulation aims to improve the transparency of the FDI screening process (which has
perhaps not been fully predictable so far) with the introduction of the minimum requirement for MS
and the development of the EU’s cooperation mechanism in the FDI screening and encourage more
foreign direct investment into EU. Even under the regulatory regime of the new Regulation, however,
each MS may introduce own additional requirement in the FDI screening and also it is still unclear
how the involvement of EC and MS to the FDI screening in each MS and the “Own initiative Procedure”
would effectively work. It is therefore worth paying attention to the subsequent legislative process of
the new Regulation as well as to additional guidance we can expect to be issued by the EC in the
coming months.

Before entering into force this draft needs to become binding EU legislation according to the EU’s

9 See footnote 6
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https://www.lexology.com/library/detail.aspx?g=db64bb3a-7fbd-436f-bb80-b098d6a4f9d7

ordinary legislative procedure which means that it must be approved by the European Parliament and
the Council of the EU before entering into force. It is anticipated that entry into force will occur
sometime in 2026, at the earliest.
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Appendix: The position under the EU’s current FDI Regulation and the draft Regulation

Current Regulation

(Regulation (EU) 2019/452)

EC’s draft Regulation

(Issued Jan 24 2024)

EU's role in FDI
screening

MS conducts FDI screening
based on each MS’s

legislation

MS’s authority is unchanged

EU’s Regulation sets the minimum requirement

of MS’s FDI screening

The EC/MS gets notified and issues opinion to

MS when the FDI targets certain critical areas

MS’s FDI screening
mechanism

4 MS still lack their FDI

screening legislation

Requires all MS to have their own FDI screening

mechanism (Article 3(1))

Sectors that must
be covered

No EU-wide requirements

MS’s screening must cover the followings
(Article 4(4))

the investments in the EU companies
participating in the programs of EU interest
e.g. Digital Europe Programme (Annex 1)

the investments in the EU companies
operating in critical sectors in light of security
or public order interests

e.g. dual-use items under export control,
advanced semiconductors, biotechnologies
(Annex 2)

Greenfield
investments

Unclear whether MS’s
screening must  cover

greenfield investments

MS’s screening must cover greenfield

investments (Article 2(2))

Investment by an
EU entity with
foreign control

MS is not required to screen
the investments made by

such entities

The definition of foreign investors includes an
entity established under a MS laws but directly

or indirectly controlled by a foreign investor.

Portfolio
investments

Can be considered as FDI

by definition

Excludes portfolio investments such as
acquisition of company securities “without any
intention to influence the management and
control of the undertaking,” but no concrete

threshold is given (Recitals (16))
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Multi-country
transactions

MS conduct their screening

within their own timeline

MS must cooperate in the FDI screening if multi-

country involved.

Investors must file its application to all relevant
MS on the same day. (Article 6(2)(a))

The conclusions can differ between MS.

Cooperation
mechanism

The cooperation
mechanism requires MS to
notify all the FDI under
screening to the EC
(Article6(1))

Other MS and the EC can
present their views on the
FDI

Destination MS must notify other MS and the
EC only if FDI targets certain companies, critical
sectors or the MS initiates an in-depth
investigation (Article 5(1)(a), (b), 5(2))

Other MS and the EC can present their view and
discuss with the destination MS on the notified
FDI (Article 7(1), 7(2), 7(6))

Own initiative
procedure

Not determined

MS and the EC can acquire information and
communicate their views on certain FDI even
when the destination MS does not notify the FDI

to the cooperation mechanism (Article 9(1), (3))

MS and the EC can initiate the own initiative
procedure during at least 15 months after
completion of the FDI if not notified to the

cooperation mechanism (Article 9(2),(4))

Post-closing
screening

No EU-wide requirements

MS’s screening authority must be able to initiate
screening for at least 15 months after the
completion of an investment if it may affect

security or public order (Article 4.2 (c))
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2. Introduction of Recent Publications

€ Market Intelligence - Merger Control 2023 — Japan

December 2023 (Authors: Yusuke Nakano, Vassili Moussis, Kiyoko Yagami)

€ Merger Remedies Guide - Fifth Edition (Japan chapter)

November 2023 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami)

€ 'Chambers Global Practice Guides' on Cartels 2023 - Law & Practice

June 2023 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida)
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