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European Commission blocks lllumina/GRAIL merger

On 6 September 2022, the European Commission (“EC”) prohibited the acquisition of GRAIL by lllumina.
The transaction concerned the vertical merger between Illumina, a U.S. supplier of next generation
sequencing (“NGS”) technology, and GRAIL, a U.S. developer of NGS-based cancer detection tests and
customer of lllumina. lllumina originally founded GRAIL in 2016 and after a spin-off in that same year, it

remained as GRAIL'’s largest non-controlling shareholder.

The case raised a series of debates from its beginning. Initially, the transaction did not meet the
mandatory notification criteria under the EU Merger Regulation (“EUMR”) or under any of the 27 Member
States’ national competition rules. However, through a referral request (a mechanism set forth in article
22 of the EUMR through which Member States may request the EC to review a given transaction that
does not meet the notification criteria locally or at the EU level) from competition authorities from France,
Belgium, Greece, Iceland, the Netherlands and Norway, the EC decided that it could review the
transaction. The EC justified its decision to review the transaction on its assessment that the proposed
transaction would affect trade within the single market and threaten to significantly affect competition
within the territory of the Member States that made the referral request, and that a referral was
appropriate because GRAIL's competitive significance is not reflected in its turnover. It should be noted
here that the EC issued in March 2021 a Communication explaining its thinking on the Article 22 referral
mechanism. In that Communication it is provided that in recent years market developments have
resulted in a gradual increase of concentrations involving firms that play or may develop into playing a
significant competitive role on the market(s) at stake despite generating little or no turnover at the
moment of the concentration (and hence not satisfying any of the relevant merger control thresholds at
EU or Member State level). This is particularly the case in the digital and pharma sector.! The EC’s
authority to assess the merger was subsequently challenged by Illumina before the General Court of

the EU, but the Court confirmed on 13 July 2022 the EC’s power and the review proceeded.

Further, as lllumina closed the deal before approval by the EC, the authority commenced gunjumping
proceedings against lllumina as well as determined interim measures to restore GRAIL’s independence

from lllumina and preserve competition conditions in the market for NGS-based cancer detection tests.

Shortly after receiving the notification of the deal by the companies, the EC opened an in-depth
investigation over concerns of the transaction’s effect on competition and innovation in the market for
the development and commercialisation of NGS-based cancer detection tests. According to the EC, the
transaction would incentivise and enable Illumina - the market leader in NGS - to foreclose supply of

NGS to GRAIL’s competitors, thus hindering innovation on products related to cancer detection and

1 See: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021XC0331(01)&from=EN
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reducing the potential offer of more innovative products to patients, in addition to increasing barriers to

entry into such emerging market.

To get the deal approved, lllumina offered a large package of remedies, including, among others,
commitments to license some of lllumina’s NGS patents to other NGS suppliers, to stop patent lawsuits
in the US and Europe against Chinese competitor BGl Genomics for three years, and to ensure supply
of NGS to GRAIL’s competitors under standard conditions until 2033. However, the EC concluded that
the remedies were not sufficient to address all of its concerns - including the fact that the remedies
offered did not ensure the emergence of supply alternatives to GRAIL'’s rivals in the short to medium
term, in addition to being remedies that are difficult to monitor - and ultimately blocked the transaction
on 6 September 2022.

lllumina appealed against the EC’s decision to block the transaction to the General Court of the EU and

a decision is now pending.

The lllumina/GRAIL case has become a relevant precedent in the competition field, as it showed the
EC’s willingness to intervene in order to maintain and enhance innovation and technology in mergers
pursued by companies. This case can therefore be considered as a warning shot by the EC that it will
review transactions that do not meet the mandatory notification criteria under either the EUMR or the
Member States’ own merger control rules, through the Article 22 EUMR referral mechanism when
significant innovation or other competition law concerns are considered to be put at risk by the proposed

transaction.
European Commission updates its leniency policy

= Upgrade of the eLeniency online platform

On 30 September 2022, the EC announced the upgrade of its 2019 eLeniency platform, through which
companies may submit documents online in leniency, settlement and non-cartel cooperation

proceedings.

The upgraded version of the platform now allows the upload of a range of documents by the EC that
require a higher level of protection and which, until now, could only be accessed by parties to
proceedings by physically going to the EC’s premises. The upgraded version guarantees the same
confidentiality and legal protection to documents filed or consulted on-site and, as such, copy-paste,

print and download functionalities are not available.

According to the EC, in addition to its previous features, the now two-way tool will allow users to:

» Be notified of letters and decisions in leniency and fine reduction applications, as well as access
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corporate statements and other leniency materials previously only available for consultation at
the EC’s premises.
> Be notified of letters, decisions and other documents, such as statements of objections, in

settlement and non-cartel cooperation procedures.

The e-Leniency is an online platform available 24 hours/7 days a week, but its use is currently voluntary,

meaning that companies may still physically file and access documents at the EC’s premises.

= Publication of FAQs regarding the leniency notice

In an effort to perhaps increase the use of its Leniency Notice, the EC has recently published a series
of Frequently Asked Questions (FAQs) aimed at ensuring a high degree of transparency and
predictability for companies that wish to cooperate with the EC in revealing cartels. A further aim of the
new guidance is to increase awareness of the additional protections and benefits enjoyed by leniency

applicants.

In addition to answering a number of practical questions that occur when applying under the Leniency
Notice, the FAQs introduce the role of the leniency officer - a role newly created by the EC as part of the
leniency proceedings. The leniency officer will provide continuing and tailored guidance to the
whistleblower by among others, (i) assessing whether the conduct under scrutiny amounts to a secret

cartel and (ii) informing on the legal protections and benefits available, such as immunity or leniency.

New European Commission policy on comfort letters

Upon the entry into force of Council Regulation (EC) No 1/2003 on 1 May 2004 (the “Regulation”),
companies were to conduct a self-assessment of the legality of their individual undertakings and
practices with EU competition law. Further to the Regulation, seeking individual guidance from the EC
only became possible when an EC decision would serve the Community public interest in exceptional
cases (Article 10 Recital 14 of the Regulation). In 2014, informal guidance was extended to cases
presenting a novel or unresolved question (the “2014 Notice”). However, the issuance of comfort letters

had remained relatively rare since the enactment of the Regulation.

Building on the increased practice of “ad hoc” comfort letters issued during the COVID-19 pandemic,
the EU has relaxed the requirement for seeking informal guidance on sustainability initiatives or the
impact of new technologies from antitrust enforcers by way of a notice published on 3 October 2022
(“2022 Notice”). The EC clarifies in the 2022 Notice that a guidance letter will be provided if a prima
facie assessment of the facts and legal considerations of the conduct or envisaged conduct suggests

that, in its view, there are valid reasons to provide clarifications on the applicability of Articles 101 or 102



TFEU to the agreement or unilateral practice in question. More specifically, the preexisting requirements

were amended by the 2022 Notice as follows:

» On this issue of Community public interest: guidance from the EC is now permitted whenever it

would add “value with respect to legal certainty”. The interest test is fulfilled provided: (i) the
goods or services or investment concerned have an economic significance, (ii) the agreement
or the practice at stake are of relevance for the EC’s interests (or the EU’s at large), (iii) the
investments made or to be made by the undertakings concerned, which are linked to the
agreement or unilateral practice must be of a certain magnitude, and (iv) the underlying
agreement or practice is, or is liable to be, commonly used in the EU.

» On the issue of novelty and unresolved questions: whereas the 2014 Notice required that the

questions put before the EC were novel or unresolved, a lack of "sufficient" clarity from EU case

law or from publicly available EU guidance now meets the relevance threshold.

The 2022 Notice further specifies that no consideration will be given to a request in the event the
underlying question is similar or identical to that raised in a pending proceeding before the European

Court of Justice, the EC, or a national court or competition enforcer.

In all cases, the applicant shall provide the EC with a preliminary assessment that includes: (i) the
grounds justifying why the request raises novelty or unresolved questions, (ii) the interest in providing
guidance, and (iii) the applicant(s) own preliminary assessment, to the best of its abilities, of the
application of Articles 101 or 102 TFEU to the novel or unresolved question(s) raised by the agreement

or unilateral practice.

ACM’s updated Sustainability Guidelines

With the publication of the EC’s guidelines on the interplay between sustainability and competition law
due in 2023, national competition regulators are meanwhile providing support and clarity to companies
carrying out green initiatives. Since December 2021, a sustainability exemption from competition law
applies to the agri-food supply chain at the EU level, provided companies contribute to bolstering the

EU’s sustainability goals.

Against this backdrop, the Dutch Consumer and Markets Authority (“ACM”) has updated its guidelines
on sustainability arrangements (“Sustainability Guidelines”) between companies, originally published in
2020 and amended in 2021, to include a segment on collaborations between agricultural initiatives
(“Farmers Guidelines”). Through the Farmers Guidelines, the ACM provide insight on the different
cooperation possibilities available to farmers under (i) EU competition law, (ii) the EU’s general

agricultural policy, and (iii) the EU agricultural sustainability exemption.



According to the ACM’s set of sustainability policies, the following types of agreements related to green
projects are exempted from the cartel prohibition under the Dutch Competition Act:
» codes of conduct, standards, labels, etc. bolstering compliance with ESG-related standards;
» agreements contributing to the improvement of production or distribution, or to the promotion of
technical or economic progress, by way of non-mandatory joint ambitions or not;
» agreements insisting on product quality and reducing in part or in full the production of less
sustainable products;
» non-binding agreements incentivizing active participation in sustainability standards at the
undertaking levels; or
» agreements aiming at enhancing compliance with external domestic or international

sustainability standards abroad for all stakeholders in a supply-chain (e.g. ICSR covenants).

Introduction of Recent Publications

4 'Chambers Global Practice Guides' on Cartels 2022 - Law & Practice
July 2022 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida)

¢ Market Intelligence - CARTELS IN JAPAN- 2022
April 2022 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)

€ Competition Inspections in 21 Jurisdictions - Japan Chapter
March 2022 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)
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