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European Commission’s adopted proposal for a Directive on Corporate
Sustainability Due Diligence

In February this year, the European Commission (“EC”) adopted a proposal for a Directive on Corporate
Sustainability Due Diligence, representing another step for the EU towards a climate-neutral and green
economy?. The proposal has the aim of pushing companies to identify, prevent, mitigate and account
for adverse human rights and environmental impacts, as well as have adequate governance,
management systems and measures in place. The rules should be followed by companies when
performing corporate due diligence within their own operations, the operations of their subsidiaries and
operations carried out by business partners along their respective value chains. Companies will be liable
for damages arising due to failure to comply with the due diligence obligations under specific conditions.

The future Directive will apply to companies incorporated under the legislation of a Member State, and
which either: (a) had more than 500 employees on average and had a net worldwide turnover of more
than EUR 150 million in the last financial year for which annual financial statements have been prepared;
or (b) had more than 250 employees on average and had a net worldwide turnover of more than EUR 40
million in the last financial year for which annual financial statements have been prepared, provided that
at least 50% of this net turnover was generated in one or more specific economic sectors listed by the

Directive?.

The Directive will also directly apply to certain foreign companies that operate in markets within the EU,
namely those incorporated under the laws of a third country which (c) generated a net turnover of more
than EUR 150 million in the EU in the financial year preceding the last financial year; or (d) generated a
net turnover of more than EUR 40 million but not more than EUR 150 million in the EU in the financial
year preceding the last financial year, provided that at least 50% of its net worldwide turnover was
generated in one or more specific economic sectors®. Such companies should also designate an

authorised representative, established or domiciled in one of the Member States where they operate.

According to the text of the proposal, the companies subject to the future Directive will be required to (i)
integrate human rights and environmental due diligence in internal policies and put in place a due

diligence policy; (ii) identify actual or potential adverse impacts and bring actual adverse impacts to an

1 Explanatory memorandum of the Proposal for a Directive of the European Parliament and of the Council on Corporate
Sustainability Due Diligence and amending Directive (EU) 2019/1937.

2 Namely: the manufacture of textiles, leather and related products (including footwear), and the wholesale trade of
textiles, clothing and footwear; agriculture, forestry, fisheries (including aquaculture), the manufacture of food products,
and the wholesale trade of agricultural raw materials, live animals, wood, food, and beverages; the extraction of mineral
resources regardless from where they are extracted (including crude petroleum, natural gas, coal, lignite, metals and
metal ores, as well as all other, non-metallic minerals and quarry products), the manufacture of basic metal products,
other non-metallic mineral products and fabricated metal products (except machinery and equipment), and the wholesale
trade of mineral resources, basic and intermediate mineral products (including metals and metal ores, construction
materials, fuels, chemicals and other intermediate products).

3 Same as above.

©Anderson Mori & Tomotsune



7

end and minimize their extent; (iii) prevent and mitigate potential adverse impacts; (iv) establish and
maintain a complaints procedure for persons and organizations with legitimate concerns regarding
actual or potential adverse human rights and environmental impacts; (v) monitor the effectiveness of the
identification, prevention, mitigation, bringing to an end and minimisation of the extent of human rights
and environmental adverse impacts; and (vi) publish yearly reports on the matters covered by the
Directive.

In addition, companies from Member States that had more than 500 employees on average and a net
worldwide turnover of more than EUR 150 million in the last financial year (item a of the preceding
paragraph) and foreign companies that generated a net turnover of more than EUR 150 million in the
EU in the financial year preceding the last financial year (item c of the preceding paragraph) must also
adopt a plan to ensure that the business model and strategy of the company are compatible with the
transition to a sustainable economy and with the limiting of global warming to 1.5 °C in line with the Paris
Agreement. This will require companies to identify the extent to which climate change is a risk for, or an
impact of, their operations and if so, to include emission reduction objectives in its plan, among other
related obligations. Directors are also required under the draft Directive to systematically take into
account sustainability matters in their management decisions, be responsible for putting in place and
overseeing the required due diligence policy and measures, and adapting the corporate strategy to

actual and potential impacts identified and any due diligence measures taken.

It should be noted that even companies that do not meet the criteria described above might be otherwise
affected by the draft Directive. Pursuant to its text, companies performing the due diligence should,
whenever applicable, seek contractual assurances from their business partners that these will comply
with the company’s code of conduct and correction plans to either prevent, mitigate or bring to an end
adverse impacts identified. Likewise, if such adverse impacts could not have been prevented,
adequately mitigated or brought to an end, the company performing the due diligence will be required
to refrain from entering into new or extending existing relations with the business partner. Moreover, if
legally allowed, the company performing the due diligence might temporarily suspend commercial
relationships with the business partner or terminate the business relationship with respect to the

activities concerned, if the adverse impact is considered severe®.

Once adopted by the Member states, the Directive will either directly or indirectly affect the business
conducts and relationships of Japanese companies operating in EU markets: Japanese companies that
meet the revenue criteria described above will need to comply with the implementation and performance
of due diligence in accordance with the Directive; and those that fall outside its direct scope, but that
operate as business partners of Member State companies, will need to cooperate with the partners

4 The draft Directive also determines that Member States shall provide for the availability of an option to terminate the
business relationship in contracts governed by their laws.
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during their due diligence (including by complying with corrective plans put in place to prevent, mitigate
or end adverse impacts), as well as adopt conforming human rights and environmentally friendly
measures to ensure the current and future contracts and avoid having current ones suspended or
terminated in view of non-conforming practices. It is also expected that the Directive may in the future
influence potential new legislation in Japan on the topic.

The draft proposal has been submitted to the European Parliament and the Council for approval and
Member States will have two years to adopt regulations and administrative provisions necessary to
comply with the Directive and communicate to the EC the text of those provisions going forward. It is

not yet known when the Directive will enter into force.

The EU Digital Markets Act

After a final agreement on 24 March 2022 between the EC, Council and Parliament (known as
“trilogues”), the proposed Digital Markets Act (“DMA”) is now in its final run. The text is being finalised
and translated into the official EU languages and will be subsequently submitted for formal adoption by
the European Parliament and the Council. The DMA is expected to be adopted between September and
October this year and will apply six months after entering into force®.

As introduced in the March 2022 newsletter (Issue 11), the DMA targets the so-called gatekeepersé -
tech companies that (i) provide core platform services in at least three Member States?, (ii) had an
annual turnover equal to or above EUR 7.5 billion within the EU in each of the last three years or a
market capitalisation or valuation of at least EUR 75 billion, and (iii) have at least 45 million monthly end
users and at least 10,000 business users established in the EU. Small and medium sized companies
(SMEs) were generally left outside the scope of the DMA, but there are exceptions. Non-compliance by
a gatekeeper with the provisions of the DMA will subject the company to fines of up to 10% of its total
worldwide turnover in the preceding financial year, 20% in case of recidivism and a temporary prohibition

on acquisitions of other companies in case of systematic infringements.

The DMA (but also the DSA, see below) will be enforced by the EC, possibly by appointing a team
responsible for enforcement which will be comprised by officials from the EC’s digital and competition
departments.

5 The DMA will be issued in the form of a Regulation.

6 According to the latest text available, an undertaking shall be designated as a gatekeeper if () it has a significant impact
on the internal market; (b) it provides a core platform service which is an important gateway for business users to reach
end users; and (c) it enjoys an entrenched and durable position, in its operations, or it is foreseeable that it will enjoy such
a position in the near future.

7 Which comprise (i) online intermediation services; (ii) online search engines; (iii) online social networking services; (iv)
video-sharing platform services; (v) number-independent interpersonal communications services; (vi) operating
systems; (vii) web browsers; (viii) virtual assistants; (ix) cloud computing services; and (x) online advertising services
(provided by a company that also provides any of the other core platform services described).
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The EU Digital Services Act

Alongside the DMA, the European Parliament and Council have reached an agreement on the Digital
Services Act (“DSA”), proposed by the EC in December 2020. The DSA will provide a new framework
for digital services in the EU, setting out a number of rights and obligations of users, online intermediary
services providers and public authorities and aiming to protect people’s fundamental rights on the online
environment and to fight the spread of illegal content. The text is now being finalised and translated into
the official EU languages and will be subsequently submitted for formal adoption by the European
Parliament and the Council. The DSA will generally apply within 15 months after entering into force or
from 1 January 2024, whichever is later, and within four months® for providers of very large online

platforms and very large online search engines after their designation as such pursuant to the DSA®.

Among its many rules, the DSA sets forth:

» Notice and action mechanisms under which users may report illegal online content and
platforms may take measures in that regard;

» Transparency obligations under which users will be better informed about how contents
are recommended to them and the use of their data;

» Restrictions on online advertising, including advertising based on profiling of sensitive
data;

» Adoption of measures by the online platforms ensuring the privacy, safety and security
of minors who access their service;

» Adoption of measures to ensure the prior obtainment of information about traders using
the platforms to offer products and services to consumers (traceability of traders); and

» Possibility of users seeking redress against the platforms for damages suffered.

The DSA also sets out rules on specific due diligence obligations tailored to certain specific categories
of providers of intermediary services, and on the implementation and enforcement of the DSA, including

as regards the cooperation of and coordination between the competent authorities.

The EU Foreign Subsidies Regulation

On 30 June 2022, the European Parliament and Council reached an agreement on the proposed Foreign
Subsidies Regulation (“FSR”), which creates additional notification obligations for foreign direct
investments (“FDI”) in the EU. Under the proposed FSR, the EC will examine concentrations and

8 |If the designation is made earlier than 15 months after entry into force or 1 January 2024.
9 The DSA will be issued in the form of a Regulation.

©Anderson Mori & Tomotsune



10

participation in public procurement procedures by non-EU companies operating in the internal market

which benefit from subsidies granted by a non-EU country.

Until now, financial support granted by non EU-governments to companies operating in the EU’s single
market fell outside the scope of existing regulations, as opposed to the financial support granted by EU-
Member states which is heavily regulated. The draft Regulation thus aims to remedy the distortions
created by subsidies granted by non-EU countries and restore fair competition between all undertakings
— both European and non-European — operating in the internal market.

Under the proposed legislation, companies benefitting from foreign financial support will be subject to a
FDI prior notification obligation to the EC in relation to concentrations and bids in public
procurements procedures that meet the following thresholds: (i) concentrations where the acquired
company, one of the merging parties or the joint venture generates an EU turnover of at least €500
million and the transaction involves a foreign financial contribution of at least €50 million; or (ii) in public
procurement procedures, where the estimated contract value is at least €250 million and there has been

a foreign financial contribution of at least €4 million per third country.

As the FRS establishes a prior notification regime, companies will not be allowed to close deals or be
awarded bids before obtaining clearance from the EC. Companies that fail to comply with the FSR’s

provisions will be subject to penalties of up to 10% of their aggregated annual turnover.
The proposed FSR also provides that the EC will have powers to investigate market situations involving
potential distortive subsidies and to request notification of concentrations and bids that do not meet the

mandatory requirements. The EC will also have powers to impose fines and remedies.

Once adopted by the European Parliament and Council, the FSR rules will be applicable between 6-9

months after entry into force.

Introduction of Recent Publications

€ 'Chambers Global Practice Guides' on Cartels 2022 - Law & Practice
July 2022 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida)

€ Market Intelligence - CARTELS IN JAPAN- 2022
April 2022 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Takeshi Ishida)

€ Competition Inspections in 21 Jurisdictions - Japan Chapter
March 2022 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)
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