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Introduction

On April 21, 2021, the European Commission (the EC) adopted its Proposal for a Corporate
Sustainability Reporting Directive! (the CSRD), an ambitious new framework of measures designed to
encourage a channelling of investment funds towards verifiably sustainable activities2 More detailed
sustainability reporting standards ancillary to the CSRD are expected to be published by the EC by mid
2022, and by the end of the year all Member States of the EU are expected to have incorporated the

CSRD requirements into national law.

The CSRD replaces the corporate sustainability reporting requirements hitherto prescribed by the Non-
Financial Reporting Directive® (the NFRD), expanding the reporting requirements of the latter both in
scope and in depth. Working in sync with two other important EU sustainability reporting instruments,
the Sustainable Finance Disclosure Regulation* (the SFDR) and the EU Taxonomy Regulation®, which
reflects a common European classification system for environmentally sustainable activities through the
adoption of six sustainability objectives (the Taxonomy), the EU is set to become the global leader in

setting the standards for sustainable finance reporting.

1. The CSRD: A More Effective and Better Integrated Reporting Regime

The extensive consultations undertaken by the drafters of the CSRD revealed some important
differences between the users and disclosers of sustainability information. Users tend to prefer detailed
and comprehensive reporting requirements, whereas disclosers prefer to retain as much discretion as
possible over what to report and how to report it. Nonetheless, there has on the whole been a very
strong support for mandatory sustainability reporting standards, both by the participants in the

consultation process globally® and by NFRD-reporting companies in particular?.

Consultations also showed that there was strong support for measures to ensure the alignment of NFRD

" Proposal for a Directive of the European Parliament and of the Council amending Directive 2013/34/EU, Directive
2004/109/EC, Directive 2006/43/EC and Regulation (EU) No 537/2014, as regards corporate sustainability reporting. A
"directive" is a legislative act that sets out a goal that all EU countries must achieve. However, it is up to the individual
countries to devise their own laws on how to reach these goals.

2 The EU has estimated that it will need an additional Euro 260 billion in annual investments in order to meet its climate
and energy goals for the year 2030.

3 Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 amending Directive
2013/34/EU as regards disclosure of non-financial and diversity information by large public-interest entities with over 500
employees or by their parent companies, as calculated on a consolidated basis. Approximately 11,700 companies have
been subject to the reporting requirements of the NFRD. Public-interest entities are designated by Member States and
are undertakings that are of significant public relevance because of the nature of their business, their size or the number
of their employees.

4 Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sustainability-
related disclosures in the financial services sector.

5 Regulation (EU) 2020/852 (Taxonomy) on the establishment of a framework to facilitate sustainable investment.

6 80% of those consulted.

7 81% of those consulted.
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sustainability reporting requirements with relevant EU legislation, in particular with the SFDR and the
Taxonomy. Moreover, many stakeholders stressed that if the EU develops sustainability reporting
standards, it should build on and be consistent with, international standard-setting initiatives.
Stakeholders also emphasised the need to clarify the obligation to report according to the double
materiality perspective, namely, the requirement to report not only on the financial impact of an

investment, but also on any sustainability risks and opportunities that the investment may entail.

The rationale behind this new push for expanded coverage of reporting obligations can be traced back
to the desire of primary users of sustainability information, namely, investors and non-governmental
organisations, to be able to carry out reliable sustainability-sensitive cost-benefit analyses when
structuring their investment funds®. The proposed CSRD thus has as its main goal the introduction of
measures that will lead to a more standardized, and thus cost-effective, approach to sustainability

reporting.

Most notably, such measures include:

e Extending the scope of the reporting requirements to a wider pool of companies, including “all large
companies and all companies with securities listed on EU-regulated markets (including therefore
Japanese companies), except micro-companies™®, i.e., companies that have a turnover or assets of
less than €2 million or that employ less than 10 individuals, and all large public-interest companies
with at least 2 of the following critera: 250 or more employees, turnover of €40 million or more in net
turnover, or €20 million or more assets. It is estimated that the number of corporate entities brought
within the scope of the CSRD in this way will be some 49,000 companies. The CSRD modifies the
scope of the reporting requirements by extending their application to all large companies and all
companies with securities listed on EU regulated markets, except micro-companies. In order to
alleviate the reporting burden for listed small and medium-sized enterprises (SMEs), the latter will
start reporting 3 years after the coming into force of the CSRD°.

e Specifying greater detail in the information that companies must report, and requiring them to report
in line with mandatory EU sustainability reporting standards. The CSRD introduces new
requirements for companies to provide information about their sustainability-related strategies and
targets, both in terms of their impacts on the company and in terms of their impact on the human
and natural environment (the double materiality perspective). Moreover, it requires exempted
subsidiary companies to publish the consolidated management report of their parent company and
to include a reference in their individual reports clearly stating that they are exempted from the

requirements of the Directive''.

8 CSRD Proposal, expanatory notes, at p. 2.

% Paragraph (3) of Article 1, replacing Article 19a of the Accounting Directive.
0 Ibid.

" Ibid.
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e Ensuring that all information is disclosed in a digital format. The CSRD requires the reporting of
corporate sustainability information that is up-to-date and easy to locate using digital technologies.
e Ensuring that the reporting requirements for companies are consistent with the goals of the EU
Green Deal and of the EU Sustainability Finance Plan’?. Namely, the NFRD/CSRD, together with
the SFDR and the Taxonomy, will now constitute the three main pillars of the sustainability reporting
requirements that underlie the EU’s sustainable finance strategy. The purpose of the legal
framework put in place by these three, mutually referential legal instruments is to create a consistent
and coherent flow of sustainability information throughout the corporate and investor financial value

chain.

Companies falling within the scope of the CSRD must disclose the proportion of their turnover, capital
expenditure and operating expenditures that align with the six Taxonomy-defined environmental
sustainability objectives that are broken down into a check-list of “Indicators” (see section on Taxonomy,
below). Companies governed by the CSRD reporting regime are expected to be fully CSRD-compliant
beginning on January 1, 2024.

In the below we will now take a closer look at how this three-pronged sustainability reporting framework
erected by the CSRD, the SFDR, and the Taxonomy is integrated into a coherent regulatory whole.

2. The SFDR and the Taxonomy

The requirements set forth in the CSRD are designed to operate in harmony with the requirements of
the SFDR and the Taxonomy. These three landmark regulations have been put in place in order to help
companies realize, with the help of detailed, reliable and accessible reporting standards, the
sustainability targets prescribed by the EU Green Deal’s Sustainable Finance Plan. In a nutshell, the
activities of companies governed by the CSRD and the activities of financial market participants (FMPs),
the major players of which are governed by the SFDR must, at the end of the day, be made to align with
the six sustainability objectives of the Taxonomy, that is, with a common classification scheme of
sustainable activities that rests on solid scientific foundations encapsulated in the form of universal

Indicators.

a) The SFDR
The SFDR governs the sustainable information reporting obligations of FMPs, including asset managers
and financial advisers, vis-a-vis end-investors and asset owners. To be able to fulfil the requirements of

the SFDR — and therefore ultimately to be able to meet the needs of end investors, including individuals

2 Action plan on Financing Sustainable Growth (March 8, 2018). Also called the EU Sustainable Finance Action Plan,
this Communication from the EC to the EU Parliament aims at ensuring that Europe’s corporate and financial sectors
participate fully in the sustainable growth of the European economy, the way forward for which is charted by the EU Green
Deal.

©Anderson Mori & Tomotsune
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and households — FMPs need reliable sustainability-related information from investee companies, and
the SFDR therefore aims to ensure that such information is easily accessible to sustainable information

users.

The SFDR contains standard disclosure requirements that feature a mixed set of mandatory and
voluntary sustainability risk indicators that FMPs must take heed of when aligning themselves with the

Taxonomy’s sustainability and ESG objectives, listed below.

The SFDR will in this way be able to contribute to the harmonization of sustainability disclosure
requirements and to the prevention of “greenwashing”, or environmental impact misrepresentation, of
financial products of large investment firms, pension funds, asset managers, insurance companies,
banks, venture capital funds, credit institutions that manage portfolios, and financial advisors.
Sustainability reporting by smaller entities, defined as having less than 500 employees, is not obligatory
under the SFDR. Should, however, such entities opt out of the SFDR reporting regime, they must explain

why they have choosen not to do so under the SFDR’s so-called “comply-or-explain” rule.

FMPs will have to be fully SFDR-compliant by June 30, 2023. Needless to say, this reporting regime

also impacts businesses outside of the EU that have global supply chains that span the globe.

b) The Taxonomy

The Taxonomy establishes the following six environmental sustainability objectives:

1) Climate change mitigation, 2) Climate change adaptation, 3) Sustainable use and protection of water
and marine resources, 4) Transition to a circular economy, 5) Prevention and control of Pollution, and

6) Protection and restoration of biodiversity and ecosystems.

In order to be able to report under the CSDR or SFDR governed-regimes that any given activity
undertaken by a company can legitimately be designated as sustainable, the company must
demonstrate that the activity 1) substantially contributes to at least one of the above six sustainability
objectives, 2) does not do significant harm to any of the five other sustainability objectives, and 3)

complies with minimum social safeguards.

The six broad categories reflected in the sustainability objectives set out in the Taxonomy are presently
being resolved into more granular, systematic, and sector-specific sets of screening Indicators by means
of a series of EU Delegated Acts!3. Specifically, CSDR regime-governed companies must disclose the
proportion of their turnover, capital expenditure and operating expenditures that are related to

13 Delegated acts are non-legislative instruments which the EC can adopt when the European Council or the European
Parliament delegates to the EC, through a legislative act, the power to enact such instruments.

©Anderson Mori & Tomotsune
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environmentally sustainable economic activities.

Currently, Indicators are available for the first two of the above-listed environmental objectives of the
Taxonomy, that of climate change mitigation and that of climate change adaptation.14¢ The screening
criteria for the remaining objectives are to be published by mid 2022. Thereafter, the Indicators will be
updated at least every three to five years in order to make sure that they develop in tandem with
technological advances and that they continue to respond to EU climate objectives. By reporting each
year the extent to which their activities are “Taxonomy aligned” as per the Indicators, companies will be
able to present to investors and the public at large, in a standardized format, where they are on their
journey towards environmental sustainability. In other words, the Taxonomy will function as a checklist
that companies must consult and against which they must measure their sustainability achievements or
lack thereof. It is hoped that in this way the Taxonomy will come to be seen as the standard benchmark

for sustainable investments not only within the EU, but worldwide.

Conclusion

The three landmark environmental sustainability and ESG regulatory instruments that comprise the EU’s
effort to use transparency and accountability rules to advance its Sustainable Finance Action Plan, the
CSRD, the SFDR and the Taxonomy, place the EU firmly in the vanguard of the global environmental
sustainability regulatory movement. By requiring that both CSRD- and SFDR-governed entities are
aligned with a common, coherent, and scientifically-grounded paradigm at both a macro and micro level,
the EU hopes to ensure that this regulatory package will operate as a catalyst for standardizing reliable
reporting standards in a predictible and, thus, ultimately, cost-effective way. lts designers also hope that
its influence will, by necessity, extend transnationally beyond the EU via the globalized supply and

investment chains that are features of today’s highly integrated commercial world.

Introduction of Recent Publications
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€ Competition Inspections in 21 Jurisdictions - Japan Chapter
March 2022 (Authors: Yusuke Nakano, Vassili Moussis, Takeshi Ishida)

€ Merger Remedies Guide - Fourth Edition (Japan chapter)

November 2021 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami, Ryoichi Kaneko)

14 To view the complete text of these 2 Indicators, which were published in December, 2021 and which have been in
force since January 1, 2022, please see: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R2139
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