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Digital Markets Act

In December 2020, the European Commission (“EC”) proposed new legislation for a Digital Markets Act

(“DMA”) to clamp down on large US tech companies operating on EU markets.

The purpose of the DMA is to ensure a level playing field for all digital companies, regardless of their
size. The regulation will lay down clear rules for big online platforms designated as digital “gatekeepers”
who provide at least one core platform service! by means of a list of “dos” and “don’ts” which aim to
stop them from imposing unfair conditions on businesses and consumers. Such practices include
ranking services and products offered by the gatekeeper itself higher than similar services or products
offered by third parties on the gatekeeper's platform or not giving users the possibility of uninstalling any
preinstalled software or app. In particular, the DMA is a response to the long-standing criticism that the
existing competition rules are not sufficiently robust to address and remedy dominance concerns in fast-

moving digital markets.

After a year of debate, the European Parliament (“EP”) adopted its amendments to the EC’'s DMA
proposal on 15 December 2021, which follows the Council of the European Union having adopted its
amendments to the EC’s proposal on 25 November 2021. The EP, inter alia, proposed the following

notable amendments and changes to the DMA:

» The list of core platform services, as mentioned above, has expanded to also include: (i) web
browsers; (ii) virtual assistants and (iii) connected televisions.

» Quantitative thresholds for a company to be considered a digital gatekeeper have been
increased as follows:

e The company should have an annual EEA wide turnover in the last three financial years
of at least EUR 8 billion (instead of EUR 6.5 billion) or a market cap in the last financial
year of at least EUR 80 billion (instead of EUR 65 billion).

e The company should have 45 million monthly end users and 10,000 yearly business
users in the EEA (and not just the EU) in each of the last two (instead of three) financial
years.

» Although the EC’s original version of the DMA primarily concentrated on the protection of
business users in the EU, the EP’s version extends the DMA’s application in various articles to
end-users and widens the geographical location of users to those in the EEA instead of just the
EU.

1 The EC’s DMA proposal includes the following core platform services: online intermediation services; online search
engines; online social networking services; video sharing platform services; number-independent interpersonal
electronic communication services; operating systems; cloud services; and advertising services.
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» In the EU, the applicable scope of the DMA to acquisitions by gatekeepers of low revenue-
generating yet disruptive entrants/emerging rivals (so-called “killer acquisitions”), has been
expanded by the EP. As a result, any intended concentration by a gatekeeper would have to be
notified to the EC instead of this being limited to concentrations “involving another provider of
core platform services or of any other service provided in the digital sector”.

» The EP’s proposal to the DMA increases the maximum fine from 10% to 20% of the total
worldwide turnover and sets the minimum fine cap at 4%. Furthermore, the EC will have the
discretion to impose either structural or behavioural remedies which are effective and necessary
to ensure compliance with the DMA and puts the responsibility on gatekeepers to demonstrate
compliance with their obligations under the DMA.

» Inrelation to pre-installed services, the EP’s proposal requires that gatekeepers provide a choice
of alternatives to users when they open any pre-installed service for the first time, such as a

search engine installed as default on an operating system.

Despite some divergences mentioned above, it seems that the European institutions are largely aligned
on the draft DMA. The final negotiations -- known as “trilogues” — are scheduled for March 1, 2022 and

are intended to give directions to technical negotiators and iron out remaining differences.

Use of Google Analytics under the GDPR

On 22 December 2021, the Austrian Data Protection Authority (the “Austrian DPA”) published a decision
in a case brought against an Austrian website operator and Google by the non-governmental

organization co-founded by privacy activist Max Schrems, None of Your Business (“NOYB”).

The Austrian DPA ruled that the use of a free version of Google Analytics cookies by the website operator
violates both Chapter V of the EU General Data Protection Regulation (“GDPR”), which establishes
rules on international data transfers, as well as the Schrems |l judgment of the Court of Justice of the
European Union.? It found that the use of Standard Contractual Clauses,® even with supplementary
measures, did not guarantee a safe transfer of data to the US as the personal data may become exposed
to US intelligence services pursuant to 50 U.S. Code § 1881a. It therefore concludes that, because no
other data transfer mechanism available under Chapter V of the GDPR could be used by the website
operator to transfer personal data to Google in the U.S., there was not an adequate level of protection
for personal data collected through Google Analytics cookies and transferred to Google in the U.S.,
constituting a violation of Article 44 of the GDPR.

2 The Schrems Il judgment was covered in the October 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_201002.pdf

3 The new sets of SCCs that were adopted by the EC on 4 June 2021 are covered in the December 2021 issue of our
newsletter:

https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_211201.pdf
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As mentioned above, this is the first decision relating to the 101 complaints initiated by NOYB and
provides some insight into the potential approach by data protection authorities in relation to the other
complaints that have been filed. For example, the Dutch DPA published an update to its guide on how
to configure Google Analytics cookies. In the update, the Dutch DPA refers to the December 2021
decision by the Austrian DPA, and indicates that the Dutch DPA currently is investigating two similar
complaints about the use of Google Analytics in the Netherlands. The Dutch DPA states that these
investigations, expected to be completed in early 2022, will help to determine whether the use of Google
Analytics is permitted in the Netherlands. Furthermore, as the Austrian DPA’s decision is not final, and
does not impose a fine for the determined breach, it is likely that further developments in relation to this

decision will also follow.

Targeted additional consultation on VBER

On 4 February 2022, the EC launched a public consultation, which is a targeted additional consultation
in the context of the ongoing review of the Vertical Block Exemption Regulation (*WVBER”) and Vertical
Guidelines.* It concerns proposed guidance relating to information exchange in the context of dual
distribution, which is the scenario where a supplier sells goods or services not only at the upstream level
but also at the downstream level, thereby competing with its independent distributors. In this scenario,
in the absence of hardcore restrictions, and provided that the buyer does not compete with the supplier
at the upstream level, the potential negative impact of the vertical agreement on the competitive
relationship between the supplier and buyer at the downstream level is less important than the potential

positive impact of the vertical agreement on competition in general at the upstream or downstream level.

Based on the feedback received from the consultation on the drafts of the revised VBER and Vertical
Guidelines that took place between July and September 2021, there is a need for more guidance on the
types of information that can be exchanged between a supplier and a buyer in a dual distribution
relationship. It would therefore be helpful if such guidance were to be provided in the Vertical Guidelines.
In view of this feedback, the EC has gathered more evidence on this topic and commissioned an expert
report to inform the drafting of this additional guidance, which would be included in the Vertical
Guidelines. As such, the guidance that is the subject of the consultation is intended to form part of the
new rules on vertical agreements that are planned to enter into force when the current rules expire on

31 May 2022. Further consultations are not planned.

Introduction of Recent Publications

4 The EC's evaluation of the VBER was previously covered in the December 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_201216.pdf
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¢ Market Intelligence - Merger Control 2021 - Japan
December 2021 (Authors: Yusuke Nakano, Vassili Moussis, Kiyoko Yagami)

€ Merger Remedies Guide - Fourth Edition (Japan chapter)
November 2021 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami, Ryoichi Kaneko)

& 'Chambers Global Practice Guides' on Cartels 2020 - Law & Practice
June 2021 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida)
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