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New Standard Contractual Clauses for data transfers

On 4 June 2021, the European Commission (“EC”) adopted two sets of modernized standard contractual
clauses (“SCCs”) under the General Data Protection Regulation (“GDPR”): (i) one for the processing of
personal information between data controllers and data processors who are subject to the GDPR; and

(ii) one for the transfer of personal data to third countries (not subject to the GDPR).

Under the GDPR, these SCCs are contractual clauses that have been pre-approved by the EC and
ensure appropriate data protection safeguards to transfers of data from the EU to third countries. They
reflect new requirements under the GDPR and take into account the Schrems Il judgment of the

European Court of Justice’, ensuring a high level of data protection for citizens.

The implementing decision of the EC on the new SCCs, which have replaced the three sets of SCCs
that were adopted under the previous Data Protection Directive 95/46, has resulted in the following

requirements:

1. All new contracts, as well as processing activities, that have been entered into by businesses
as of 27 September 2021, must use the new SCCs in case the contract processing activity
involves the transfer of personal data of the EEA to any country that has not been deemed to
provide an adequate level of data protection.

2. Businesses must migrate all contracts entered into before 27 September 2021 that use the old
SCCs to the new SCCs by 27 December 2022. Notwithstanding the aforementioned, businesses
that are located in a country that has received an adequacy decision from the EC (including

Japan) can decide to either update their old SCCs or to rely on the adequacy decision.

While many of the responsibilities and data processing principles under the new SCCs remain the same,

some of the key differences from the old SCCs include, but are not limited to:

» Suitability to a wide range of scenarios;

» More flexibility for complex processing chains, through a ‘modular approach’ and by offering the
possibility for additional parties to join and use the clauses through the introduction of a “docking-
clause’;

» Practical toolbox to comply with the Schrems Il judgment; i.e. an overview of the different steps
companies have to take to comply with the Schrems Il judgment as well as examples of possible

‘supplementary measures', such as encryption, that companies may take if necessary;

" The Schrems Il judgment was covered in the October 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_201002.pdf
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» Extended geographical reach to data exporters that are established outside of the EU but are
still subject to the GDPR; and
» Parties must carry out a “transfer impact assessment”, which must also be available to the

competent supervisory authority, upon request.

EC fines car manufacturers for restricting competition

On 8 July 2021, the EC found that Daimler, BMW and the Volkswagen Group (Volkswagen, Audi and
Porsche) violated EU antitrust rules by colluding on technical developments in a number of areas
including in relation to nitrogen oxide cleaning and imposed a fine totaling EUR 875,189,000. Daimler
was not fined, as it revealed the existence of the cartel to the EC. All parties acknowledged their

involvement in the cartel and agreed to settle the case.

The EC found that car manufacturers had colluded to avoid competition on the development of the so-
called selective catalytic reduction system (SCR-system) concerning the reduction of harmful nitrogen
oxide emissions from engines of diesel passenger cars, and hereby restricted competition on product
characteristics relevant for the customers. This conduct constitutes an infringement by object in the form
of a limitation of technical development, a type of infringement explicitly referred to in Article 101(1)(b)

of the Treaty and Article 53(1)(b) of the European Economic Area (EEA)-Agreement.

The EC applied the 2006 Guidelines on fines and took into account the value of the parties’ sales of
diesel passenger cars equipped with SCR-systems in the EEA in 2013 (the last full year of infringement),
the gravity of the infringement and the geographic scope. It granted an additional reduction of 20% since

this is the first cartel prohibition decision based solely on a restriction of technical development.

This case is notable because it is the first time that the EC sanctions antitrust-related conduct that merely
concerns the restriction of technical progress and does not relate to the more traditional restrictions of

price fixing, market sharing or customer allocation.

Revisions to the Vertical Block Exemption Regulation

On 9 July 2021, the EC published drafts of the revised Vertical Block Exemption Regulation (“VBER”)
and the Guidelines on Vertical Restraints (“Vertical Guidelines”) for public consultation. Through the
consultation, the EC aims to gather stakeholder feedback on the changes it proposes to address as to
the issues identified in the evaluation of the current rules.? The evaluation showed that the VBER and

the Vertical Guidelines are useful tools that facilitate the self-assessment of vertical agreements and

2 The evaluation of the VBER and the Vertical Guidelines was covered in the December 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16 pdf/EU 201216.pdf
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help reduce compliance costs for businesses. However, the EC also identified a number of issues,
including rules that are difficult to apply or are no longer adapted to the new market developments. Since
launching the impact assessment in October 2020, the EC has gathered further evidence on possible
changes of the current rules, which has been taken into account when preparing the draft revised VBER

and Vertical Guidelines published for public consultation.

The following are just a few examples of the revisions that should reflect these new market

developments.

Dual distribution

The revisions include significant changes in the area of dual distribution (i.e., situations where a supplier
not only sells its goods or services through independent distributors but also directly to end customers
in direct competition with its distributors at retail level). Where dual distribution is currently covered by
the VBER safe harbour as an exception, this safe harbour will be limited only to instances where the
parties’ aggregated market share in the retail market does not exceed 10%.

For distribution agreements where the suppliers and its distributors have an aggregate market share
above 10% but below 30%, there will be an additional but more limited safe harbour, covering all aspects
of the agreement except for information exchanges between the parties.

Furthermore, providers of online intermediation services are excluded from the benefit of the safe
harbour if they have a hybrid function (i.e., when they sell goods or services in competition with

enterprises to which they provide online intermediation services).

Online sales restrictions

Restrictions that have as their object to prevent the buyers or their customers from effectively using the
internet for selling products online or for online advertising are defined as restrictions of active or passive

sales, and are thus treated as hardcore restrictions under Article 4 of the VBER.

Dual pricing

Whereas the current VBER does not allow dual pricing (i.e., charging the same distributor a higher
wholesale price for products to be sold online than for products to be sold offline), the revised VBER has
softened its stance allowing suppliers to set different wholesale prices for online and offline sales by the
same distributor. However, the price difference must be related to the required investments and cost

differences per channel.

Non-compete

©Anderson Mori & Tomotsune



Under the revised VBER, non-compete obligations continue not to be covered by the VBER when their
duration is indefinite or exceeds five years. However, the draft Vertical Guidelines, allow for tacit renewal

after five years.

Introduction of Recent Publications

€ Merger Remedies Guide - Fourth Edition (Japan chapter)

November 2021 (Authors: Vassili Moussis, Yoshiharu Usuki, Kiyoko Yagami, Ryoichi Kaneko)

& 'Chambers Global Practice Guides' on Cartels 2020 - Law & Practice
June 2021 (Authors: Shigeyoshi Ezaki, Vassili Moussis, Yoshiharu Usuki, Takeshi Ishida)
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