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EC evaluation of procedural and jurisdictional aspects of EU merger
control

On 26 March 2021, the European Commission (“EC”) published a Staff Working Document setting out
the findings of its evaluation of procedural and jurisdictional aspects of EU merger control. Further to
the EC’s findings, it has adopted a communication (the “Guidance Paper”) providing guidance on the
application of the referral mechanism set out in Article 22 of the EU Merger Regulation (“EUMR”),
accompanied by the launch of an inception impact assessment on exploring further targeting and

simplification of merger procedures (the “Impact Assessment”).

Guidance Paper

The EC has indicated in its Staff Working Document that an increasing number of competitively
significant transactions (in particular in the digital and pharma sectors) have evaded merger notification
due to one or both of the transacting parties did not meet EC or any Member State filing thresholds
(typically because the target side did not reach such thresholds even though its valuation may be high).

Filing thresholds typically are based on the turnover in a specific Member State.

In order to tackle the above mentioned issue, the EC has issued a Guidance Paper that, with immediate
effect, expands the types of transactions that are subject to its "upward referral mechanism” set out in
Article 22 of the EUMR (the “Referral Mechanism”), whereby it encourages national competition
authorities to refer transactions to the EC that do not meet national merger control thresholds and would
therefore otherwise escape merger control in the EU. This specifically includes acquisitions involving
companies with little or no sales in the EC or any Member State if the acquisition target might be

competitively significant in the future.

With regard to the Referral Mechanism, the Guidance Paper states that Member States may request

the EC to examine any concentration falling below the EUMR’s turnover-based thresholds, even post-

closing, if:

I.  the concentration affects trade between Member States; and
Il.  the concentration threatens to significantly affect competition within the territory of the Member

State making the request.

To meet the first criterion, a Member State requesting referral must show that the transaction “is liable
to have some discernible influence on the pattern of trade between Member States.” The second
condition is fulfilled where, “based on a preliminary analysis, there is a real risk that the transaction may

have a significant adverse impact on competition,” and thus that it deserves close scrutiny.
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The Guidance Paper mentions that referral candidates are likely not limited to any specific industry and
will typically consist of cases that involve: (i) a start-up or recent entrant with significant competitive
potential that has yet to implement a viable business model; (ii) an important innovator; (iii) an actual or
potential important competitive force; (iv) access to competitively significant assets; or (v) products or

services that are key inputs or components for other industries.

A Member State has up to 15 working days from the date on which the transaction was made known to
it to make a referral request to the EC. As mentioned above, the 15 working days period applies
irrespective of whether the transaction has already closed (although referral requests made more than
six months after closing will generally not be accepted by the EC). A standstill obligation shall apply for
transactions that have not been closed, once the EC has informed the merging parties that a referral
request was made. If the EC decides to accept the referral, the merging parties will need to notify their

concentration, and the standstill obligation remains applicable during the EC’s review.

Impact Assessment

The Impact Assessment is a response to the EC’s wish to achieve further simplification and targeting of

the EU merger control rules in the following ways:

l. Expanding and clarifying the categories of simplified cases. The evaluation showed that there

may be some, albeit potentially limited, scope for further expansion of the categories of simplified
cases or for introducing additional flexibility to the review of cases under the simplified procedure
that do not fall under any of the current categories of simplified cases but where no competition
concerns are likely. The system may also benefit from further clarifications as to which cases
merit further review and should therefore not be subject to simplified treatment because of
special circumstances.

II.  Streamlining the review of simplified cases. While the Simplification Package overall contributed

to reducing the pre-notification phase in simplified cases, there still remain some practical
constraints to shortening the pre-notification phase further and to making full use of the invitation
made in the Simplification Package to notify certain categories of cases directly without pre-
notification.

1"l. Streamlining the review of non-simplified cases. The results of the evaluation showed that some

information requirements in non-simplified cases could be streamlined. In particular, it could be
appropriate to introduce modifications to the structure of the notification form and to reduce
information requirements that may not be needed in specific case constellations.

V. Introducing electronic notifications permanently. This would allow the electronic notification of

merger cases, which is currently permitted by the EC due to Covid-19, on a permanent basis.
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The EC aims to publish draft reforms of the Merger Implementing Regulation and the 2013 Notice on
Simplified Procedure for stakeholder comment in the second half of 2021, with adoption planned for the
first quarter of 2022.

EC publishes findings of evaluation on MVBER

On 28 May 2021, the EC published an Evaluation Report and Staff Working Document summarising the
findings of its evaluation of the Motor Vehicle Block Exemption Regulation (“MVBER?”). The aim of the
evaluation was to gather evidence on the functioning of the rules applicable to vertical agreements in
the automotive sector, in order to decide whether they should lapse, be renewed in their current form or

be revised.

Vertical agreements are agreements between two or more undertakings operating at different levels of
the supply chain. Pursuant to Article 101(1) of the Treaty on the Functioning of the European Union (the
“TFEU”), agreements between undertakings that restrict competition are prohibited. However, based on
Article 101(3) TFEU, such agreements can be declared compatible with the European Single Market,
provided they contribute to improving the production or distribution of goods or promoting technical or
economic progress, while allowing consumers a fair share of the resulting benefits without eliminating
competition. The MVBER states that agreements relating to the motor vehicle aftermarket (i.e., the
purchase, sale or resale of spare parts or provision of repair and maintenance services) will only be
exempted if they satisfy the conditions of the Vertical Block Exemption Regulation and do not contain

any additional hardcore restrictions as listed in the MVBER.
In December 2018, the EC launched an evaluation of the MVBER, which is set to expire on 31 May
2023, whereby it analysed the competitive landscape in three markets: (i) vehicle distribution; (ii) vehicle

repair and maintenance; and (iii) sale of spare parts.

l. Motor vehicle distribution markets. The EC found that competition in passenger cars remains

vigorous, but is less intense for light commercial vehicles, trucks and buses. Overall, the
evaluation concludes that the decision taken in 2010 to apply the EC’s general vertical
framework to these markets was appropriate.

Il. Motor vehicle repair markets. The evaluation has shown that many authorised repairers enjoy

considerable local market power and that intra-brand competition within the authorised networks
appears to be limited by strict and detailed quality criteria. However, independent repairers will
only be able to continue to exert vital competitive pressure if they have access to key inputs
such as spare parts, tools, training, technical information and vehicle-generated data. Although

the current regime is suitable for these markets, it may require certain updating to take into
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account the increasing importance of data.

"I, Motor vehicle spare parts markets. The evaluation has shown that these markets are less flexible

due to certain contractual arrangements between original equipment suppliers and vehicle
manufacturers, which ultimately reduces the choices that are available to end-consumers. At
this stage, the evaluation finds that the decision in 2010 to give special treatment to these

markets was appropriate.

The Evaluation Report concludes that the current regime has shown itself to be suitable and adapted to
diverse situations. Nevertheless, some provisions and policy objectives may need updating in light of
the report. The EC will reflect on the various findings in the coming year, while also taking into account
the findings of the ongoing review of the VBER. During this period, all interested stakeholders will have

the opportunity to provide their views on issues relevant to the future regime.

The EC will now start the policy-making stage of the review, in order to decide by 31 May 2023 whether
to renew the MVBER, revise it or let it lapse.

Updated notice regarding the impact of Brexit on company law

On 8 March 2021, the EC published an updated notice for stakeholders (“Updated Notice”) regarding
the impact of Brexit on company law. The Updated Notice replaces the Notice to Stakeholders dated 3
July 20202, which highlights the various consequences related to the end of the Brexit transition period
on 31 December 2020, particularly for companies incorporated in the UK which have their central
administration or principal place of business in the EU. The UK became a “third country” as a result of
its withdrawal from the European Union at 11.00 pm on 31 January 2020. However, EU law continued
to apply in the UK until the end of the implementation period on 31 December 2020.

The Updated Notice follows the conclusion of the Trade and Cooperation Agreement (the “TCA”)
between the EU and the UK, which was signed on 30 December 2020 following intense negotiations.
The TCA applied provisionally as of 1 January 2021, pending approval and ratification in the European
Parliament. On 29 April 2021, the EU Council adopted a decision on the conclusion of the TCA, which
was the last step for the EU to ratify the agreement, and it has entered into force on 1 May 2021. The
position under the Updated Notice has, however, not changed substantively as a result of the
introduction of the TCA. Nevertheless, the Updated Notice does bring further clarity to the position of
UK entities in the EU. In particular, it confirms that, as companies incorporated in the UK are considered
to be third country companies, they are not covered by Article 54 of the TFEU which means that Member
States are not obliged to recognise the legal personality (and limited liability) of those companies

incorporated in the UK which have their central administration or principle place of business in a Member

2 The Notice to Stakeholders dated 3 July 2020 was covered in the December 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_201216.pdf
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State. Consequently, shareholders may be held personally liable for the debts of the company

depending on the host state’s national laws or the corresponding international treaties.
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