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UK foreign investment regime Post-Brexit

Currently, a significant number of countries are introducing new rules on foreign direct investment to
strengthen measures of screening from the national security viewpoint. In the UK, the government
published the National Security and Investment Bill (the Bill) in November 2020, and it has been under
discussion in Parliament. It introduces a standalone foreign investment regime for the first time in the
UK and separates the competition and merger control assessment, bringing it in line with the world’s

major economies, such as the United States, France and Germany, as well as Japan.

An overview of the Bill

The Bill will expand and strengthen the government’s powers to scrutinise, investigate and intervene in
investments and transactions that could threaten UK national security. The scope of the proposed
regime is extremely broad and covers businesses in markets as diverse as telecommunications, energy
and transport, meaning that a wide range of transactions will require mandatory notification or may be
called in. Importantly, the thresholds have now been completely removed, which allows the government
to intervene where there has been a change in control. Although the Bill is reportedly targeted towards
“hostile foreign investment”, the Bill itself does not require the investment to be foreign.

The government’s impact assessment, which accompanied the Bill, indicates an expectation of 1,000-
1,800 mandatory notification events a year, with 70-95 called in for a more detailed examination, and
remedies being required in 8-10 cases. For transactions that require notification or are subject to
government scrutiny, there will be not only an increased regulatory burden and cost of compliance, but

also potential impact on deal timetables, deal certainty and execution risk that will need to be considered.

For more detailed analysis of the Bill, click here, for more information on the government's

announcement of the Bill, click here and for live updates on the status of the Bill, click here.

Difference between UK and Japanese regime

In Japan, the latest amendments of Foreign Exchange and Foreign Trade Act (FEFTA), its regulations,
and public announcements (collectively, FEFTAS) took effect between 2019 and 2020 and have been
implemented respectively. This section briefly analyses differences between the UK and Japanese

foreign direct investment (FDI).

For more detailed analysis of the Japanese FEFTAs, click here.

Notification/Report system

Both the UK and Japanese systems have mandatory prior notification for designated business sectors.
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The proposed UK foreign investment regime introduces a mandatory notification regime for those
sectors which pose the greatest risk, with a voluntary notification regime for all other sectors with an
enhanced call-in power, with no filing fees. Voluntary means that there is no fine for not filing but the
buyer takes the risk. If the deal is investigated the buyer can be ordered to divest or provide

commitments at a loss.

On the other hand, while Japan has no official voluntary notification system in the FEFTAs, it requires
foreign investors to submit a mandatory pre-closing notification in certain situations. In addition, and if
required, foreign investors shall submit a completion report within 45 days from the closing of the

transaction.

Designated business sectors as to mandatory prior notification

In the UK, the 17 sectors are subject to the mandatory notification (see the below table). However, the
mandatory notification requirement will not apply to all parts of these sectors and the scope of application

may possibly be defined in secondary legislation.

On the other hand, in Japan, the 23 sectors are subject to the mandatory notification unless exempted.
The sectors are divided into two types according to the degree to which they affect national security:
core designated business sectors and non-core designated business sectors. As for all listed companies,
the Japanese authority published a list that classifies each company considering the above types. The

list of classifications is found on the website of the Japanese Ministry of Finance.

In comparison, the Japanese list is more specific, for example, referring to different types of transport
such as public, air, and maritime transport while the UK list refers simply to transport. The UK wide and
non-specific approach is likely to result in many approaches seeking clarification as to what exactly is

included in a designated sector.

Threshold for mandatory notification and exemptions including accreditation system

In the UK, the Bill provides that the government does not need to comply with any turnover or market
share thresholds. The only requirement to justify intervention is that the target carries on activities or

supplies customers in the UK.

Whereas in Japan, the prior approval requirement for listed companies is triggered when an investor
holds 1 percent of the outstanding shares or voting rights subsequent to the investment either on their

own or together with closely related persons. There is no threshold for non-listed companies.

There are two possible exemptions from the prior notification for foreign investors: a blanket (block)
exemption and an individual exemption (including accreditation system). These exemptions cannot be
used by (i) state-owned enterprises (except for using accreditation system) or (i) companies that have

violated the regulation in the past.
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Targets for call-in power

In the UK, the Bill is centred on the Secretary of State’s power to call in transactions for a more detailed
examination and, ultimately, to impose remedies upon the acquirer. Importantly, the call-in power applies
regardless of whether a transaction has been notified or not, therefore covering both mandatory and
voluntary notifications. This power will apply retrospectively to transactions between the date on which
the Bill was published (i.e., from 12 November 2020) and when it is enacted. The five-year limit does
not apply to the 17 mandatory notification sectors listed, for which the call-in power can be exercised at
any time.

On the other hand, in Japan, the call-in power is only applied for designated business sectors requiring
mandatory notifications. They may order the foreign investor to dispose of all or part of the shares or

equity acquired through the specified acquisition or take other necessary measures.

Concluding thoughts

The UK Bill has been under discussion and amendment before being passed into law this year. Until
then, investors in the UK should be aware of these planned reforms and take advice on how to mitigate
risk, especially since the government will have the power to retrospectively call-in transactions for
investigation, and to curtail, block or unwind transactions, where these concern UK entities or assets
that may be considered a threat to national security.
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[Table: Comparison between UK and Japanese regime]

UK

Japan

Main act

National Security and Investment Bill

Foreign Exchange and Foreign Trade Act

Related authorities|-

Secretary of State

Department for Business, Energy |-

and Industrial Strategy

Investment Security Unit

Ministry of Finance (MoF)
Ministry of Economy, Trade and
Industry (MET]I)

Bank of Japan

Types of Mandatory prior notification Mandatory prior notification
notification (Pre-Closing FDI Notification)
Voluntary notification Mandatory post-investment report
(Completion Report)
Number of 17 sectors 23 sectors
designated sectors|

Descriptions [Core]

*bold shows defence weapons

differences civil nuclear nuclear facilities

between UK and |-

Japan

satellite and space technologies
military or dual-use technologies

advanced materials

space

aircraft

dual-use technologies

manufacture of pharmaceutical
products and intermediates
manufacture of specially controlled

medical devices

cryptographic authentication
data infrastructure
energy

communications

critical suppliers to emergency |

[Core/non-core (case by case)]
cybersecurity
electricity
gas
oil

telecommunications

services water supply
railway
[Non-core]
artificial intelligence heat supply
autonomous robotics broadcasting

computing hardware

public transportation
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quantum technologies . air transportation
transport : maritime transportation
engineering biology : biological chemicals
critical suppliers to government|: security services

agriculture, forestry, and fisheries
leather manufacture

Threshold for None [Unlisted companies]
mandatory None
notification and [Listed companies]
exemptions 1%

* exemptions
Blanket (block) exemption
Individual exemption

Accreditation system

Target of call-in | All business sectors and acquisitions of Designated business sectors only
power and relevant assets or land

penalties/remedies|
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