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Schrems Il Judgment

On July 16, 2020, the Court of Justice of the EU (“CJEU”) issued its judgment in Data Protection
Commissioner v Facebook Ireland Limited, Maximillian Schrems (Case C-311/18, “Schrems II"),
whereby the CJEU:

1. invalidated with immediate effect the EU-US Privacy Shield, which is a means of transferring
personal data from the EU to the US as approved by the European Commission (“EC”) in 2016
(“Privacy Shield”); and

2. confirmed that the EC controller-processor Standard Contract Clauses (“SCCs”) are, in
principle, valid. However, the CJEU has stated that businesses need to verify whether the
conditions of transfers made pursuant to SCCs offer appropriate safeguards to the personal
data of individuals in accordance with the EU’s General Data Protection Regulation.

Background
The origins of Schrems Il date back to 2013 when Mr. Schrems lodged a complaint with the Irish Data

Protection Commissioner, requesting that Facebook Ireland be prohibited from transferring his personal
data to servers owned by its parent company in the United States. His complaint was made on the
ground that the law and practice in force in the US did not ensure adequate protection of his personal
data held in the territory against the surveillance activities in which the public authorities were engaged.
Schrems' initial complaint led to the invalidation by the CJEU of the EC ‘Safe Harbour’ privacy principles
which, up to that time, had formed the basis of many transfers of personal data from the EU to the US.*
Following this decision, the Safe Harbour was replaced by the Privacy Shield mechanism, which, as
mentioned above, has now also been invalidated.

Schrems’ complaint, was grounded on the submission that personal data was used in the context of
various US monitoring programs in a manner incompatible with the European Union Charter of
Fundamental Rights (the “Charter”) which ultimately led to a preliminary reference by the Irish High
Court to the CJEU whereby the CIJEU was asked to rule on the validity of SCCs as an international data

transfer mechanism.

CJEU judgment
The judgment issued by the CJEU confirms that the SCCs provide appropriate safeguards for

international transfers of personal data. This decision was regarded as being compatible with the Charter
since data controllers and supervisory authorities are obliged to suspend or prohibit data transfers in
case there is a conflict between the obligations arising under the SCCs and those imposed by the laws
of a third country.

However, in order to comply with the level of protection required under EU law, the CJEU stressed that

1 Maximillian Schrems v Data Protection Commissioner (Case C-362/14, “Schrems ")
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data controllers established in the EU need to consider both the international data transfer agreements
based on the SCCs agreed between them and the data importer established in the third country, as well
as the relevant aspects of the data importer's legal system, in particular any access by public authorities
to the data transferred. To the extent that an equivalent level of protection cannot be guaranteed, data
controllers are required to terminate such data transfers as well as the contract with the data processor
in the third country (if required).

As regards the Privacy Shield, the CJEU held the view that this data transfer mechanism does not
include satisfactory limitations in order to ensure the protection of EU personal data from access and
use by U.S. public authorities under U.S. laws and does not provide protections that are essentially
equivalent to those required under EU law. The CJEU has therefore invalidated the Privacy Shield, which
can no longer be relied upon for data transfers between the EU and the U.S. with immediate effect.

Competition Law Post-Brexit

On February 1, 2020, the UK left the EU and a transition period commenced which lasts until December
31, 2020. During this transition period, EU laws, including those relevant to competition law, continue to

have supremacy and the UK is therefore fully bound by all EU laws as if it were a Member State.

Earlier this year, the UK Government affirmed the need to maintain effective competition laws covering,
mergers, anti-competitive agreements and abuse of market power, which “does not require legal or
regulatory alignment with the EU."

With regard to merger control, antitrust investigations and enforcement, the relevant legislation is set to
be incorporated into the UK's domestic competition laws and is scheduled to come into force at the end
of the transition period. However, the same does not apply to state aid, which is currently leading to

frictions between the UK and the EU, notably in relation to their future trading relationship.

Merger Control
As explained above, during the current transition period, the UK broadly continues to be treated as if it

were an EU Member State. From the perspective of merger control, the "one-stop-shop" principle
continues to apply, which means that the turnover generated in the UK by merging parties must still be
taken into account to confirm whether the EC should have exclusive jurisdiction in relation to the merger.
Where a merger has been formally notified or subject to referral to the EC before the end of the transition
period, the EC will retain exclusive jurisdiction until a final decision is reached. However, with effect from
the end of the transition period, an EC decision for or against a particular merger will not apply to the
UK. As a result, if a final decision has not been reached by the EC by December 31, 2020, and, if the
transaction satisfies the domestic UK merger threshold test, the Competition and Markets Authority in
the UK (“CMA") will have jurisdiction to investigate the proposed transaction. In case there is a risk that
an EC notification will not be cleared before the end of 2020, the parties may consider filing both UK
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and EC notifications.

Notwithstanding the aforementioned, even after the transition period, mergers that involve UK
businesses and which meet the criteria of the EU Merger Regulation? will still need to be notified to the
EC for review and clearance.

In theory, when a merger satisfies the jurisdictional thresholds of both merger regimes, the CMA and the
EC may conduct their assessments in parallel, which may create uncertainty as the two authorities may
not reach the same outcome.

Antitrust Enforcement and Investigations

During the current transition period, the provisions that prohibit (i) restrictive agreements and
arrangements, and (ii) abuse of market power continue to apply in relation to the UK and, as a result,
the EC may investigate possible infringements in the UK which have effects on markets within the EU
as if the UK continued to be a Member State.

To the extent that the EC has formally initiated proceedings before the end of the transition period, the
EC will continue to be competent after the end of the transition period. After the transition period ends,
the CMA will acquire jurisdiction in relation to conduct which may affect trade within the UK and for which
the investigation is ongoing as at the end of the transition period.

Conduct which infringes both UK and EC competition laws post-Brexit will, after the end of the transition
period, continue to be subject to a separate investigation by both the CMA and the EC. However, the
EC will no longer have the authority to carry out dawn raids on a business in the UK, but rather send a

request for information (as is the current practice in relation to e.g., US or Asian businesses).

State Aid

As mentioned above, state aid is one of the significant areas of disagreement in the current negotiations
between the EU and the UK about their future relationship. Under EU law, the general principle is that
aid (which can take any form) should not be granted without prior clearance from the EC. The policy
objective is to prevent distortions in competition between Member States arising from unapproved aid
granted by national governments to local industries or sectors. During the transition period, the EC has
jurisdiction to review state aid applications from the UK. The EC will continue to be competent to deal
with state aid granted by the UK before December 31, 2020, up to December 31, 2024. The problem
lies in the UK state aid rules post-transition.

From the outset the EU has made explicit its concern that, in the absence of adherence to the current
state aid rules, the UK could provide unrestricted subsidies to British industries and thereby gain an
unfair competitive advantage over EU businesses as well as potentially bailing out uncompetitive
companies. In the current negotiations, the EU has therefore requested the UK to continue to accept
the EU state aid rules after the transition period. On the other hand, the UK seeks to have full autonomy

as to how it should operate subsidy rules.

2 Council Regulation (EC) No 139/2004
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In the absence of an agreement on state aid, UK businesses may expect increased scrutiny by the EC
to address perceived breaches and, accordingly, UK-based businesses selling goods into Continental
Europe should carefully consider the implications of a subsidies regime the UK Government may in the
future offer, and notably consider the risks such a regime may create for its market position and ability

to sell into the EU.
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