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White paper on levelling the playing field as regards foreign subsidies

On June 17, 2020, the European Commission (“EC”) published a white paper on levelling the playing
field as regards foreign subsidies (the “White Paper”), which contains proposals to tackle foreign State

subsidies which may affect the Single Market in the European Union (“EU”).

The White Paper can be considered as a response to the EC’s growing concerns that certain non-EU
companies are using huge state backing to win business in Europe, defeating EU companies that do

not benefit from such financial support.

According to the EC, this distortive effect of foreign subsidies is insufficiently addressed by the tools
currently available to the EC and Member States, such as trade defense measures (e.g., anti-dumping,
anti-subsidy, and foreign investment controls), antitrust rules, State Aid rules and public procurement

rules.

Therefore, the White Paper proposes solutions and calls for new tools to address this alleged regulatory
gap. The proposed legal framework entails three options (so-called “Modules”) that are aimed at
addressing the distortive effects caused by foreign subsidies: (i) in the EU Single Market generally
(Module 1); (ii) in acquisitions of EU companies (Module 2); and (iii) during EU public procurement
procedures (Module 3). The Commission considers these three Modules to be complementary to each

other rather than alternatives. In more detail, the Modules would have the following features:

Module 1: General Instrument to capture distortive Effects of foreign Subsidies

Module 1 involves the establishment of a general market scrutiny instrument to address perceived
distortions in the internal market caused by foreign subsidies. The White Paper suggests that where the
existence of a foreign subsidy is established, the competent authority would have the power to impose
measures to remedy any likely distortive impact, such as remedial payments and structural or behavioral

remedies.

Module 2: Foreign Subsidies facilitating the Acquisition of EU Companies

Module 2 would comprise a new notification procedure under which companies that are considered to
be benefitting from financial support of a non-EU government would be required to notify any acquisition
of an interest in an EU company, above a given threshold, to a competent supervisory authority. The

White Paper proposes the Commission as the supervisory authority and that it would be given powers

©Anderson Mori & Tomotsune



6

to prohibit or condition any such acquisition that is found to be facilitated by foreign subsidies and to
distort the EU Single Market.

Module 3: Foreign Subsidies in EU Public Procurement Procedures

Under the third Module, the White Paper envisages a mechanism where bidders would have to notify
the contracting authority of financial contributions received from non-EU countries. The competent
contracting and supervisory authorities would then assess whether there is a foreign subsidy and
whether it made the procurement procedure unfair. In that case, the bidder would be excluded from the

procurement procedure.

Additionally, the White Paper aims to exclude economic operators that have received distortive foreign
subsidies from participating in EU public procurement procedures. Among others, in case of funding
distributed through public tenders or grants, a similar procedure would apply as the one foreseen for EU
public procurement procedures. Moreover, the White Paper emphasizes the importance of ensuring that
international institutions implementing projects supported by the EU budget, like the EIB or the EBRD,
mirror the approach to foreign subsidies.

The White Paper and the proposals contained therein will be open for public consultation until
September 23, 2020.

Germany’s upcoming EU Council Presidency

On July 1, 2020, Germany will assume the presidency of the Council of the EU. This means that, from
July to December 2020, Germany will chair the meetings of the EU Council and will be responsible for

progressing EU legislation.

During its presidency, Germany plans to advance talks on e-privacy rules, EU digital funding and the

Digital Services Act as part of its technology priorities.

The objective to work toward an agreement on the EU’s e-privacy rules will update legislation for
processing metadata, which includes information about communications such as the location, time and
people involved. The legislation is meant to complement the EU’s strict data-protection rules as laid out

in the General Data Protection Regulation, which came into effect in May 2018.

In addition, the EC has put forward a proposal to overhaul e-commerce rules by the announcement of

the Digital Services Act, which is expected to be implemented by the end of this year.
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This Digital Services Act is expected to modernize the legal framework for digital services by means of

two main pillars.

First, the Commission would propose clear rules framing the responsibilities of digital services to
address the risks faced by their users and to protect their rights. The legal obligations would ensure a

modern system of cooperation for the supervision of platforms and guarantee effective enforcement.

Second, the Digital Services Act would propose ex ante rules covering large online platforms acting as
gatekeepers, which now set the rules of the game for their users and their competitors. The initiative
should ensure that those platforms behave fairly and can be challenged by new entrants and existing
competitors, so that consumers have the widest choice and the EU Single Market remains competitive
and open to innovations.

The EC has launched a wide-ranging public consultation on the Digital Services Act which will be open
for responses until September 8, 2020.

Second Amendment to Temporary Framework

On May 8, 2020, the EC has adopted a second amendment to the Temporary Framework for state aid
measures in order to enable EU Member States to support the economy in the context of the coronavirus
outbreak.*

This second amendment complements the types of measures already covered by the Temporary
Framework and existing State aid rules and sets out criteria based on which EU Member States can
provide recapitalizations and subordinated debt to companies in need, whilst protecting the level playing
field in the EU.

These extended rules apply until the end of December 2020 for subordinated debt and until the end of
June 2021 for recapitalization measures.

Recapitalization measures

The second amendment enables well-targeted public interventions in the form of recapitalization aid to
those non-financial companies in need, to help reduce the risk to the EU economy as a whole.
Companies that were already in difficulty on 31 December 2019 are not eligible for aid under the
Temporary Framework. Several safeguards are in place to avoid undue distortions of competition in the

1 The first amendment to the original Temporary Framework was covered in the May 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_200526.pdf
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EU Single Market, including (i) conditions on the necessity, appropriateness and size of the intervention,
(ii) conditions on the Member State’s entry in the capital of companies and remuneration, (iii) conditions
regarding the exit of the Member State, (iv) conditions on the governance of the state backed company
(e.g. bans on dividends and share buybacks, etc.), and (v) prohibition of cross-subsidisation (i.e.,
support economic activities of integrated companies that were in financial trouble prior to December 31,
2019).

Subordinated debt

The amendment also allows for Member States to support undertakings hit by the COVID-19 pandemic
to provide subordinated debt at favorable terms. This concerns debt instruments that are subordinated
to ordinary senior creditors in case of insolvency proceedings. Subordinated debt cannot be converted
into equity whilst the company is a going concern and the State assumes less risk.
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