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Measures against foreign direct investments

As already covered in our April newsletter!, on 25 March 2020, the EC issued a policy paper to boost
national defenses in order to protect key European companies in strategic sectors (e.g., those active in
health, biotechnology, and medical research) struggling due to the COVID-19 outbreak against foreign
hostile takeovers, without undermining the EU’s general openness to foreign investments.

Based on the guidelines provided in the policy paper, the EC calls upon Member States to make sure
all available protective tools are used, including the deployment of fully-fledged screening systems for
foreign investments, to prevent capital flows from non-EU countries that could possibly undermine the
security or public order in the EU. Those Member States that currently do not have a fully-fledged
screening system are urged to set this up, and, in the meantime, consider all option with the law to
address potential cases where the acquisition or control by foreign investors from non-EU countries

would create a risk to the security or public order in the EU.

Although there is no EU-wide screening mechanism for foreign investments at present, the EU is
planning to introduce EU foreign investment screening regulations (the “Regulations”) that will take effect
in October 2020.

In the meantime, EU Trade Commissioner Phil Hogan has urged that immediate action is required and
that EU governments should “informally” cooperate with the EC to screen foreign direct investments.
The EC could coordinate the monitoring of “ongoing and planned foreign acquisitions and share the
relevant information among member states,” as a stopgap arrangement until the Regulations will fully
apply. Hogan also invited EU governments to share information with the EC, and offered assistance in
exchanges between EU Member States on strategic foreign direct investments. All EU governments

supported the EC’s initiative.

Even after the Regulations are implemented, these will only provide for a cooperation mechanism in
relation to foreign investments into the EU and do not give the EC the power to actually block a foreign
investment. Whilst the policy focuses mainly on the healthcare sector, it is important to know that the
EU foreign investment screening regulation is not restricted to the health sector and therefore applies

to all sectors.

These developments as well as the measures that have been taken by the EU Member States are
leading to a more restrictive approach to foreign investment review in Europe. As a result, it is very

important for non-EU investors to carefully investigate the foreign investment risks related to currently

1 https://www.amt-law.com/asset/pdf/bulletins16 pdf/EU_200405.pdf
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ongoing transactions as well as those contemplated in the future, especially if these transactions are

related to the strategic sectors mentioned above.

Temporary Framework Communication as to cooperation in light of the COVID-19 outbreak

On 8 April 2020, the EC published a temporary framework communication (the “Communication”) in
order to provide antitrust guidance to companies cooperating in response to urgent situations related to
the current COVID-19 outbreak. The Communication has a particular focus on medicines and medical
equipment that are used to test and treat patients or are otherwise necessary to mitigate the impact of
COVID-19, but also applies to undertakings active in other sectors where cooperation is required to
ensure the supply of scarce products and services. In order to avoid shortages of essential medical
products and services, the EC finds that it may be necessary to enable companies to quickly coordinate
and minimize the impact of this crisis. The Communication sets out the main criteria that the EC will
follow when assessing such cooperation and establishes a procedure to provide guidance for specific
cooperation initiatives by means of an ad hoc comfort letter in order to increase the degree of legal
certainty, especially where there is still uncertainty about whether such initiatives are compatible with

EU competition law.

Based on the requests for guidance of EU Member States over the last few weeks, the EC has identified
a number of measures that may contribute to bridge the gap between demand and supply:
= significantly and rapidly increasing the production of required products that are in short supply;
= the reallocation of stocks, requiring undertakings to exchange information on sales and stocks;
= switching product lines from non-essential to products necessary to address the outbreak; and

= the requirement for certain sites to focus on the production of only one type of medicine.

The various measures above show that the response to emergency situations relating to the COVID-19
outbreak may require different degrees of cooperation, with a varying scale of potential antitrust

concerns.

Cooperation arrangements aiming at avoiding the shortfall of essential products could for instance
consist of, e.g.:

coordination of joint transport for input materials;

e identification of essential medicines for which there are risks of shortages;

e aggregation of production and capacity information (without exchanging individual company
information);

e working on a model to predict shortages and identifying supply gaps on a EU Member State

level; and

e sharing aggregate information on these shortages and requesting participating undertakings to
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indicate whether they can fill the supply gap to meet demand.

According to the EC, these practices will not be likely to raise competition concerns, as long as they do

not lead to exchange of competitively sensitive information.

The EC also envisions production-sharing agreements between competitors in order to prevent certain
companies from focusing on one or a few medicines, while others remain in under-production. It provides
that, in the current exceptional circumstances, they will not raise any competition issues, despite the
fact that competitively sensitive information will be exchanged.

These agreements should however be:

e designed and objectively necessary to actually increase output in the most efficient way to
address or avoid a shortage of supply of essential products or services, such as those that are
used to treat COVID-19 patients;

e temporary in nature (i.e., to be applied as long as there is a risk of shortage or in any event
during the COVID-19 outbreak); and

e not exceeding what is strictly necessary to achieve the objective of addressing or avoiding the
shortage of supply.

Outside the temporary cooperation measures mentioned above, it is still essential to comply with the
existing competition rules. The EC has warned that it is actively screening for anti-competitive collusion
or abuse of dominant positions, including those created as a result of the COVID-19 outbreak, and
several national competition authorities of EU Member States have expressed equal determination
against such anti-competitive practices.

Amended Temporary Framework for state aid measures

On 3 April 2020, the European Commission (“EC”) amended the 19 March 2020 Temporary Framework
for state aid measures in order to enable EU Member States to accelerate the research, testing and
production of coronavirus relevant products, to protect jobs and to support the economy in the context
of the COVID-19 outbreak (‘Amended Temporary Framework’).

The Amended Temporary Framework modified several provisions regarding the categories of aid already
allowed under the original Temporary Framework?. Such modifications include:
o the ability for Member States to grant interest-free loans and guarantees on loans covering 100%
of the risk;

e the ability for Member States to provide capital with a nominal value of up to EUR 800,000 per

2 The original Temporary Framework was covered in the April 2020 issue of our newsletter:
https://www.amt-law.com/asset/pdf/bulletins16_pdf/EU_200405.pdf
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company; and
e in addition, these types of aid may be combined with de minimis types of aid, which implies that
aids of up to EUR 1,000,000 can be provided per company.

The Amended Temporary Framework also introduces five new types of state aid which were not included
in the original Temporary Framework:
e state aid for COVID-19 related research and development;
e state aid for the construction and upscaling of facilities for testing products to tackle the COVID-
19 outbreak;
e state aid for the production of products to tackle the COVID-19 outbreak;
e support in the form of deferral of tax payments and/or employers’ social security contributions;
and

e support in the form of wage subsidies for employees.

EU’s COVID-19 recapitalisation rules

Following the amendments to the Temporary Framework discussed above, on 9 April 2020, the EC sent
for consultation a draft proposal to the EU Member States. This draft proposal enables Member States
to provide recapitalisations to companies affected by the COVID-19 outbreak in the form of equity or
hybrid capital instruments, provided that it is the most appropriate means of support and subject to clear

conditions.

Since national public support for the recapitalisation of some companies can be highly distortive for
competition in the EU Single Market, the EC is proposing a number of safeguards on the conditions for
granting state aid as well as for the behaviour of the companies benefitting from it, both on the market
and in terms of their governance. Furthermore, the draft proposal aims to ensure that the relevant
Member State is sufficiently remunerated for the risks it assumes. Finally, it also requires Member States
to develop an exit strategy, in particular from large companies that have seen a higher equity
participation by the Member State, with the goal of making sure that they can return to viability without

further need for state support when the economy has stabilised.

The proposed broadening of the scope of the Temporary Framework to aid in the form of
recapitalisations complements the possibility of Member States to purchase existing shares of
companies at market price or pari passu with private shareholders, which in principle falls outside the
scope of EU State aid control. This can in particular be important for interventions by Member States to
prevent hostile takeovers of strategic companies by foreign purchasers as discussed in the first section

of this newsletter.
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