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COVID-19 — Impact on EU Competition Law

Application of competition law during COVID-19 crisis

As businesses in Europe and elsewhere are facing uncertain times as a result of the COVID-19
pandemic, the Competition Authorities in the EU recognize that in some areas the strict application of
competition law rules will need to be loosened in order to protect vulnerable consumers or to stop

businesses in hard-hit sectors from going under.

In this regard, the European Competition Network® (“ECN”) has issued a statement on the application

of competition law during the COVID-19 crisis, pointing out that:

» The different EU/EEA competition instruments have mechanisms to take into account, where
appropriate and necessary, market and economic developments. Competition rules ensure a
level playing field between companies. This objective remains relevant also in a period when
companies and the economy as a whole suffer from crisis conditions.

» The ECN understands that this extraordinary situation may trigger the need for companies to
cooperate in order to ensure the supply and fair distribution of scarce products to all consumers.
In the current circumstances, the ECN will not actively intervene against necessary and
temporary measures put in place in order to avoid a shortage of supply.

» If companies have doubts about the compatibility of such cooperation initiatives with EU/EEA
competition law, they can reach out to the Commission, the EFTA Surveillance Authority or the
national competition authority concerned any time for informal guidance.

» The ECN has its concerns in relation to excessive pricing of products considered essential to
protect the health of consumers in the current situation (e.g. face masks and sanitizing gel) and
will therefore not hesitate to take action against companies taking advantage of the current
situation by cartelizing or abusing their dominant position.

> In this context, the ECN points out that the existing rules allow manufacturers to set maximum
prices for their products, which could prove useful to limit unjustified price increase at the

distribution level.?
State aid
Despite the general prohibition of State aid under EU State aid rules, measures qualifying as such may

nonetheless be approved by the Commission if they are found to be compatible with the EU internal
market under Article 107(2) and (3) TFEU.

1 The ECN is a network of authorities formed by the European Commission and the national competition authorities of
the EU Member States, which act in the public interest and cooperate closely to protect competition.
2 https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf
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On March 19, 2020, the European Commission (“EC”") has adopted a Temporary Framework effective
immediately enabling Member States to ensure that sufficient liquidity remains available to businesses
of all types and to preserve the continuity of economic activity during and after the COVID-19 pandemic.
Under the Temporary Framework, aid may only be granted to undertakings that have encountered
financial difficulties after December 31, 2019. The aid does not exceed the amount of EUR 800,000
gross per undertaking in the form of direct grants, repayable advances, tax advantages or payment
advantages. The Temporary Framework will cease to apply on December 31, 2020.3

Following the announcement of the Temporary Framework on March 19, 2020 the EC has already
approved various State aid requests from Member states, including:

» AEUR 130 million Danish guarantee scheme for small and medium-sized enterprises (“SMES")

» Two French guarantee schemes enabling the French public investment bank Bpifrance to
provide State guarantees on commercial loans and credit lines, respectively, for enterprises with
up to 5,000 employees;

» AFrench guarantee scheme to provide State guarantees to banks on portfolios of new loans for
all types of companies enabling them to quickly provide liquidity to any company that needs it;
and

» A EUR 20 billion Spanish guarantee scheme for companies and self-employed affected by the
COVID-19 outbreak.

Merger control

As a result of the COVID-19 pandemic, the Directorate-General for Competition* (‘DG COMP”) is no
longer allocating case teams for new matters. As for the ongoing merger cases, although there is
currently no clear position on this, it is expected that the COVID-19 pandemic will most likely result in
extended review timelines as a result of the competition authorities adapting to remote working resulting
in an insufficient level of engagement from industry participants in providing market feedback on certain
transactions. Therefore, the EC strongly discourages merging parties from making new merger filings
until further notice, where possible. With regard to the deals that have already been notified, the EC may
increase its use of the “stop-the-clock” mechanism by requesting information that cannot be provided in
short order. As a result, it is expected that the merger review of many pending deals will be delayed.

Protecting strategic assets and technology from foreign takeovers

On March 25, 2020, the EC issued a policy paper to boost national defenses in order to protect key

3 https://ec.europa.eu/competition/state_aid/what_is_new/sa_covid19_temporary-framework.pdf

4 DG COMP is a Directorate-General of the European Commission responsible for developing and carrying out the
European Commission’s competition policy.
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European companies (e.g., those active in health, biotechnology, and medical research) struggling due

to the COVID-19 pandemic against foreign hostile takeovers.

Under current EU rules, Member States can already block takeovers in strategic sectors or impose
supply commitments to meet national and EU vital needs. The guidelines mentioned in the policy paper
are meant to make sure all available protective tools are used, including the deployment of fully-fledged

screening systems for foreign investments to cover all relevant transactions.
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