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Legislation and jurisdiction

1 How would you summarise the development of private
antitrust litigation in your jurisdiction?

In 1998, a dramatic change in the development of private antitrust
litigation in Japan took place. Before this, there were almost no cases
in Japan in which plaintiffs seeking damages or injunctive relief from
the harm caused by the anticompetitive acts of defendants had pre-
vailed in such an action, although several such private litigations were
brought each year. However, this seminal case dramatically altered the
field of private antitrust litigation.

In that case, defendant manufacturers were ordered to pay
approximately US$400,000 in damages, equivalent to 5 per cent of
the turnover of the cartel-related products, to the plaintiffs, who were
private residents suing on behalf of a local government authority that
was the victim of the anticompetitive act. In the years since this case
was decided, more than half of all private suits for damages brought
in the various courts of Japan have resulted in a judgment for damages
in favour of the plaintiff, with judgments for damages as high as 20
per cent of the turnover of the cartel-related products. More recently,
in March 2007, the Tokyo District Court rendered a judgment against
three large Japanese corporations and ordered them to pay a total of
¥9.7 billion for damages incurred by the Tokyo metropolitan govern-
ment as a result of illegal acts occurring between 1994 and 1998; two
of the three corporations settled this case in the Tokyo High Court in
April 2009, where they agreed to pay approximately ¥7.5 billion to the
Tokyo metropolitan government. The Supreme Court also ordered five
corporations that engaged in cartel conduct to pay a total amount of
¥5.5 billion for damages incurred by the Yokohama, Kobe and Fukuoka
local governments in April 2009. Further, in March 2011, the Tokyo
District Court ordered a defendant to cease and desist illegal activities
that violated an ‘interference against a competitor’ under unfair trade
practices of the Antimonopoly Law. It is a recent tendency for corpo-
rations listed on a stock exchange to seek damages arising from anti-
competitive acts before a court, or outside court, in order to avoid the
potential risk of a shareholder making a derivative litigation. Likewise,
there has recently been more derivative litigation against the direc-
tors of companies guilty of cartel behaviour alleging, in particular, that
damages were caused against the company by having chosen not to
apply for leniency.

2 Are private antitrust actions mandated by statute? If not,
on what basis are they possible? Is standing to bring a claim
limited to those directly affected or may indirect purchasers
bring claims?

Yes, private antitrust actions are mandated by statute under the Act
concerning Prohibition of Private Monopolisation and Maintenance of
Fair Trade (Act No. 54 0of 1947, as amended (the Antimonopoly Law)),
and are also possible under general tort law, pursuant to the Civil
Code of Japan. The standing to bring a claim is not limited to those
directly affected, but includes those indirectly affected under both the
Antimonopoly Law and the Civil Code.

Also, pursuant to a 2001 amendment to the Antimonopoly Law, a
private plaintiff may, in addition to seeking damages, seek an injunc-
tion against certain ‘unfair trade practices’. The Antimonopoly Law
provided for, and the Japanese Fair Trade Commission (JFTC) has
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designated under the authority of the Antimonopoly Law, many unfair
trade practices such as exclusive dealing, price discrimination, below-
cost sale, tie-in, resale prices maintenance, refusal to deal, division of
territories, etc. Among these, private plaintiffs have most commonly
sought injunctions for price discrimination, below-cost sales and divi-
sion of territories. However, private plaintiffs have not prevailed in
many injunction cases.

3 Ifbased on statute, what is the relevant legislation and which
are the relevant courts and tribunals?

Articles 25 and 26 of the Antimonopoly Law relate to suits for dam-
ages for anticompetitive acts. Article 25 provides that parties that have
monopolised or engaged in a cartel or other unfair trade practices are
liable to indemnify those injured by such practices.

Article 709 of the Civil Code of Japan provides the principles for
general tort law, stating that those that violate the rights of another
must compensate for damage resulting from their actions. This is rec-
ognised to include anticompetitive acts, thereby authorising the bring-
ing of private antitrust actions.

There are two possible ways to bring an action seeking monetary
compensation, the distinction between the two being the burden of
proof applicable to each. Article 26 of the Antimonopoly Law pro-
vides that the right to claim damages under articles 25 and 26 of the
Antimonopoly Law may not be asserted in court until a relevant order
(such as a cease-and-desist order) by the JFTC has become final and
binding (which means that the judgment also needs to become final
and binding if a defendant challenges the relevant order by the JFTC at
court). However, when such an order exists, the plaintiffin a related pri-
vate litigation need not prove the existence of intention or negligence
of the defendant as to the relevant infringement of the Antimonopoly
Law, given that such a determination will already have been made in
the prior JFTC decision. However, in article 709 litigation, no such
JFTC determination of guilt will exist; thus, the plaintiff must prove the
existence of intention or negligence of the defendant at trial.

As stated in question 2, a private plaintiff may, in addition to seek-
ing damages, seek an injunction against certain unfair trade practices
(article 24 of the Antimonopoly Law).

The Antimonopoly Law was amended in December 2013 and the
new Antimonopoly Law was put into force in April 2015. In this regard,
the court of first instance for private actions brought pursuant to arti-
cles 25 and 26 of the Antimonopoly Law was changed from the Tokyo
High Court to the Tokyo District Court. However, a plaintiff must still
bring private actions pursuant to articles 25 and 26 of the Antimonopoly
Law before the Tokyo High Court when the action is based on a JFTC
order that became final and binding on or before 31 March 2015. The
Tokyo District Court decisions may only be appealed to the Tokyo
High Court, and the decision on appeal may be further appealed to the
Supreme Court of Japan, similar to actions brought under general tort,
although the court of first instance for general tort actions is not limited
to the Tokyo District Court and the district decision may be appealed
to the relevant high court. High courts must accept an appeal on both
the factual determinations and the interpretations of law by the lower
court. As above, the decision on appeal may be further appealed to the
Supreme Court. The Supreme Court rarely agrees to revisit the factual
determinations of the lower court, although it has the discretion to do
so if it chooses. Injunction litigations are initially brought in district
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courts. The amendment to the Antimonopoly Law does not change the
timing that a plaintiff can bring an action under articles 25 and 26 of
the Antimonopoly Law, which means that a relevant order by the JFTC
must become final and binding for damage claims under articles 25 and
26 of the Antimonopoly Law.

4 Inwhattypes of antitrust matters are private actions
available? Is a finding of infringement by a competition
authority required to initiate a private antitrust action in your
jurisdiction? What is the effect of a finding of infringement by
a competition authority on national courts?

Redress for damages caused by all types of antitrust violations may
be sought in a private litigation. However, under article 24 of the
Antimonopoly Law, a private action seeking an injunction is limited
solely to claims of unfair trade practices on the part of the defendant,
as stated in question 2. A finding of infringement by the JFTC is not
required to initiate a private antitrust action.

In principle, a civil court is not bound by any determination of the
JFTC regarding misconduct by a defendant. However, if a JFTC order
has become final and binding, it is, as a matter of practice, likely that
the facts determined by the JFTC will be given some weight in a pri-
vate litigation. In addition, as explained in question 3, when such an
order exists, a plaintiff can assert the right to claim damages under
articles 25 and 26 of the Antimonopoly Law, under which the plaintiff
in a related private litigation need not prove the existence of intention
or negligence of the defendant as to the relevant infringement of the
Antimonopoly Law, given that such a determination will already have
been made in the prior JFTC decision. Without a final and binding
JFTC order, a plaintiff claiming damages must choose article 709 of the
Civil Code as its legal basis and must prove the existence of intention
or negligence of the defendant as to the relevant infringement. Having
said that, since the presumption of fact based upon the JFTC’s findings
may be accepted to some extent, in practice, past claims are mainly
based on the findings of infringement by the JFTC.

As explained in question 12, some cases are referred by the JFTC
to public prosecutors for criminal prosecution. A plaintiff in a private
action may rely on findings in criminal proceedings concerning the rel-
evant infringement. Although a civil court is not bound by the findings
in criminal proceedings, it would be difficult for the defendant to rebut
the findings unless new and definite evidence is submitted in the pri-
vate litigation.

5 What nexus with the jurisdiction is required to found a private
action? To what extent can the parties influence in which
jurisdiction a claim will be heard?

With regard to actions in Japan as a whole, the nexus for bringing a pri-
vate action is that the anticompetitive act or agreement by the defend-
ant must have had some impact on the Japanese market. If the Japanese
market has been affected by the act of agreement, conspiracy, etc, it is
possible to bring an action before a court in Japan. If a claim for dam-
ages is based on the Antimonopoly Law, it must be brought solely in
the Tokyo District Court and, if a claim is based on general tort, it must
be brought in a district court pursuant to the general rule of jurisdic-
tion under the Civil Procedures Law. If a plaintiff would like to bring
an action for damages to a district court other than the Tokyo District
Court, the plaintiff must choose article 709 of the Civil Code as its
legal basis.

6 Can private actions be brought against both corporations and
individuals, including those from other jurisdictions?

Yes, provided that such actions have an impact on the Japanese market.

Private action procedure

7 Maylitigation be funded by third parties? Are contingency
fees available?

Litigation may be funded by third parties and contingency fees are
available. In fact, most cases of private antitrust litigation are on a con-
tingency basis. The number of corporations, in particular, public cor-
porations, that have brought such cases for damages is increasing as
stated in question 1, in which a time-charge basis may be used by such
public corporations.

www.gettingthedealthrough.com

8 Arejurytrials available?

No, jury trials are not available in private antitrust litigation. A lay judge
system was introduced in May 2009, but it is used for serious criminal
cases only.

9 What pretrial discovery procedures are available?

During the past 10 years and more, the Japanese legal system’s form
of discovery has been changed in order to generally extend its scope
under the Civil Procedures Law. Under the system, a plaintiff or
defendant may request that the court orders the other side to submit
certain evidence to the court. If the court so orders, the party must
comply and submit the evidence. While this discovery system is uti-
lised in some cases, it is limited in scope under articles 132-4 and 220 of
the Civil Procedures Law in comparison with the discovery procedures
of the US and some other systems. There have also been amendments
made to the Antimonopoly Law since January 2010, which state that
only a plaintiff seeking an injunction may request the court to order the
defendant to produce relevant evidence that assists in establishing ille-
gal activities (article 80 of the Antimonopoly Law).

10 What evidence is admissible?

In civil actions in Japan, in general, all evidence, including documen-
tary or testimonial evidence, will be admissible. There are limited
exceptions, such as if the evidence was obtained by illegal activity. The
judge determines the weight or value to be ascribed to the evidence,
which can include a conclusion that certain submitted evidence has no
weight or value. Each party to the litigation submits its own evidence,
which is in general limited to evidence that the party either possesses
or can obtain through independent means; although, as mentioned in
question 9, it is possible for a party to request the court to order another
party to produce information. An ‘e-discovery’ system is not common
in Japanese court or even in JFTC procedures.

11 What evidence is protected by legal privilege?

In seeking damages, there is no generally applicable rule regard-
ing attorney-client privilege and attorney-work products in Japan.
However, in civil litigation procedures relating to testimony and sub-
mission of documents, legal counsel (including in-house counsel) can
refuse to testify or submit a document regarding facts that have come
to their knowledge during the course of performing their duties and
that should be kept secret. In seeking an injunction, trade secrets are
protected to some extent under article 81 of the Antimonopoly Law.

12 Are private actions available where there has been a criminal
conviction in respect of the same matter?

Yes. The JFTC transfers criminal cases to public prosecutors for pros-
ecution. In such cases, private litigation may still proceed, as civil cases
are clearly distinguished from criminal proceedings in Japan. We fur-
ther note that in most cases in which there has been a criminal pros-
ecution followed by private litigation against the relevant defendant,
plaintiffs have had a good chance of prevailing at trial.

However, it must be noted that in practice, few criminal cases are
brought in Japan with regard to antimonopoly violations (perhaps only
one case every two years). In contrast, administrative decisions of the
JFTC regarding anticompetitive acts are common, and recently there
have been 10 to 20 JFTC orders each year. As noted, orders that have
become final and binding allow for article 25 and 26 private litigations
to be brought, and hence are a much more common connective source
of private antitrust litigation in Japan.

13 Canthe evidence or findings in criminal proceedings
be relied on by plaintiffs in parallel private actions? Are
leniency applicants protected from follow-on litigation? Do
the competition authorities routinely disclose documents
obtained in their investigations to private claimants?

Evidence and findings in criminal proceedings can be relied on by
plaintiffs in parallel private actions. Private actions may rely on the
judgment or decision rendered or evidence presented in a criminal pro-
ceeding (even including JFTC administrative proceeding). Applicants
for leniency are not protected from follow-on litigation. In most private
actions, leniency applicants were defendants.
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Although a civil court is not bound by any determination of the
Update and trends JFTC regarding misconduct by adefendant, ifa JFTC order has become

For the past seven or eight years, individual executives in large
corporations have often lost cases in derivative litigation where
shareholders sought from the executives damages incurred by

the corporations for participation in cartels due to the executives’
misconduct, alleging that these executives failed to prevent a cartel
or to use the leniency system. Executives as individuals paid ¥88
million, ¥230 million, ¥160 million, and¥140 million in 2010 and
¥520 million 2014 in settlement monies in courts to their corpora-
tions, in addition to the arrangement of more efficient compliance
programmes. These examples show that pressure from sharehold-
ers in public corporations in relation to illegal cartels is significantly
increasing in Japan.

A bill including the introduction of the commitment system,
under which suspicion of violation of the Antimonopoly Law is
voluntarily resolved by an agreement between the suspected under-
taking and the JFTC, was passed at the national Diet in December
2016. The commitment system is more or less same as the one
under the EU competition regime. Once it has been introduced, it
is predicted that many unilateral conducts will be resolved through
the commitment system. If so, there will be a few cases where
the JFTC issues orders in which illegal conducts are determined,
on which plaintiffs currently rely for their private actions, in par-
ticular articles 25 and 26 private litigation. However, since the bill
including the introduction of the commitment system is related to
Trans-Pacific Strategic Economic Partnership Agreement (TPP), it
is supposed not to be in effect due to the US President Trump’s deci-
sion to withdraw the US participation in TPP. Whether another bill
for the introduction of the commitment system will be submitted to
the national Diet has not been decided.

The JFTC has a general policy to disclose, at its discretion, the doc-
uments obtained in its administrative investigation (except leniency
procedures) to private claimants.

14 Inwhich circumstances can a defendant petition the court for
a stay of proceedings in a private antitrust action?

Generally, there is no statutory right for a defendant to stay proceed-
ings. Ifa defendant’s petition is made in the court, the court may decide
atits discretion whether to grant the stay.

If a plaintiff seeks damages under article 25 of the Antimonopoly
Law, such suit is only allowed after the relevant order by the JFTC is
finalised, and only when a defendant cannot challenge the existence
of the violation of the Antimonopoly Law any further (article 26 of the
Antimonopoly Law). Accordingly, if a suit is allowed, the court will be
highly likely to deny a defendant’s petition for a stay.

On the other hand, if a suit is brought as a general tort under article
709 of the Civil Code, as a matter of general practice, the court is likely
to grant the defendant’s petition for a stay of proceedings only after the
decision by the JFTC has been finalised and completed.

15 Whatis the applicable standard of proof for claimants? Is
passing on a matter for the claimant or defendant to prove?
What is the applicable standard of proof?

Generally, although there is no clear applicable standard of proof, the
claimant - whether a direct purchaser or not - has the burden of proof
to the extent of the preponderance of the evidence. As to the finding
of the amount of damages, in cases where it is determinable that dam-
ages have arisen and if it is extremely difficult for the claimant to prove
the amount owing to the nature of the damages, the court may deter-
mine a proper amount of damages on the basis of the entire import of
the oral argument and the result of the examination of evidence under
article 248 of the Code of Civil Procedure. In general, there are no rules
of thumb or rebuttable presumptions even relating to overcharges
of cartels.

As noted above, actions brought pursuant to articles 25 and 26 of
the Antimonopoly Law will have the benefit of a determination by
the JFTC regarding the existence of intention and negligence of the
defendant. Thus, in these actions the defendants are liable for dam-
ages without negligence, provided that other requirements are fulfilled.

In actions brought pursuant to article 709 of the Civil Code, no such
JFTC determination exists; thus, the plaintiff has the burden at trial of
proving the existence of intention and negligence of the defendant.
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final and binding, it is likely that the facts determined by the JFTC will
be given some weight in a private litigation. Since this assumption is
not based on any provisions of law, there is no difference in terms of
such presumption between actions pursuant to articles 25 and 26 of the
Antimonopoly Law or article 709 of the Civil Code.

16 What is the typical timetable for collective and single party
proceedings? Is it possible to accelerate proceedings?

No class proceedings may be brought in Japan. For non-class proceed-
ings, actions brought in a district court typically require a period of
between one and two years to resolve. Actions brought in a high court
typically require six months to one year to resolve. In general, there is
no mechanism for accelerating the proceedings. However, in recent
years, the Japanese courts have generally sought to shorten the time
required to reach a judgment in a case.

17 What are the relevant limitation periods?

Pursuant to article 26, paragraph 2 of the Antimonopoly Law, private
actions brought pursuant to articles 25 and 26 must be brought within
three years of the date of the finalisation of the relevant JFTC order in
the matter (ie, the limitation period starts to run from the finalised date
of the relevant JETC order). Actions brought under general tort pursu-
ant to article 709 of the Civil Code must be brought either within three
years of the date on which the victim or plaintiff became aware of the
conspiracy or act that caused the damage, or within 20 years of the date
of the conspiracy or damaging act, whichever is earlier.

18 What appeals are available? Is appeal available on the facts or
on the law?

As mentioned in question 3, actions pursuant to articles 25 and 26 must
be brought solely in the Tokyo District Court. The Tokyo District Court
decisions may only be appealed to the Tokyo High Court, and the deci-
sion on appeal may be further appealed to the Supreme Court of Japan.
The Tokyo High Court must accept an appeal on the factual determina-
tions as well as the interpretations of law of the Tokyo District Court.
The Supreme Court rarely agrees to revisit the factual determinations
of the lower court, although it has the discretion to do so if it chooses.
Actions under general tort, as well as actions seeking an injunction
under article 24 of the Antimonopoly Law, are brought in district courts,
and the decisions of which may be appealed to the relevant high court.

Collective actions

19 Are collective proceedings available in respect of antitrust
claims?

No, class proceedings are not available in Japan.

20 Are collective proceedings mandated by legislation?

Not applicable.

21 Ifcollective proceedings are allowed, is there a certification
process? What is the test?

Not applicable.

22 Have courts certified collective proceedings in antitrust
matters?

Not applicable.

23 Can plaintiffs opt out or opt in?
Not applicable.

24 Do collective settlements require judicial authorisation?
Not applicable.

25 Ifthe country is divided into multiple jurisdictions, is a
national collective proceeding possible? Can private actions
be brought simultaneously in respect of the same matter in
more than one jurisdiction?

Not applicable since class or collective proceedings are not available.
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Japan has multiple courts, with the relevant courts of general juris-
diction being the district courts located throughout the country. Above
the district courts are the related high courts. Private actions brought
pursuant to articles 25 and 26 of the Antimonopoly Law must be
brought solely in the Tokyo District Court, as the court of first instance.

Actions brought pursuant to article 709 of the Civil Code will be
brought in the relevant district court. An appropriate nexus for the
choice of a district court is generally the court in the locale where the
plaintiff’s residence or corporate headquarters is located, the place
where the conspiracy or act occurred, or the place where the headquar-
ters of the defendant is located. It is only possible to bring an action in
one jurisdiction in regard to any claim.

26 Has a plaintiffs’ collective-proceeding bar developed?

Not applicable.

Remedies

27 What forms of compensation are available and on what basis
are they allowed?

Damages are limited to actual loss only, and only the loss that has a
reasonable causation link to the harmful act or conspiracy. However,
unlike in some other jurisdictions, damages can in principle be claimed
by both direct and indirect purchasers, as long as they can show that
they suffered loss because of the original harmful act or conspiracy.

In Japan, some of the largest damages are awarded in bid-rigging
cases, and in particular to local governments or public corporations
that have suffered damage as a result of an agreement among bid-
ding participants to agree in advance upon the successful bidder and
the amount of the successful bid. Because of this, there has been a
recent trend for local governments and public corporations to insert a
clause in the project contract specifying a pre-agreed amount of dam-
ages to be paid if it is subsequently discovered that the successful bid-
der had participated in bid rigging. Typically, the amount specified in
such contracts is between 6 and 20 per cent of the contract value. For
example, it has been reported that the Tokyo metropolitan government
stipulates a damages clause amounting to 10 per cent of the contract
value, and many other local governments have followed this 10 per
cent stipulation.

28 What other forms of remedy are available? What must a
claimant prove to obtain an interim remedy?

Article 24 of the Antimonopoly Law permits a person, whose inter-
ests are infringed upon or likely to be infringed upon by unfair trade
practices, as stated in question 2 and who is thereby suffering or is
likely to suffer serious damages, to seek an injunction suspending or
preventing the party from engaging in such infringements. Both pro-
visional (interim) and permanent injunctions are available although
the burden of proof is less in provisional dispositions than in perma-
nent injunctions.

Further, restitution is rarely granted as a remedy, although it may
be granted at least in part through an injunction to restore the injured
party to the position it held prior to the commencement of the violation.

29 Are punitive or exemplary damages available?
No.

30 Isthere provision for interest on damages awards and from
when does it accrue?

Yes. The court must award interest at the rate of 5 per cent per year from
the time of the damaging act or conspiracy until the defendant makes
the payment.

31 Are the fines imposed by competition authorities taken into
account when setting damages?

No. Fines (administrative surcharges) imposed by competition authori-
ties are calculated as a percentage of the violator’s turnover of related
product or products during the relevant period up to three years. The
percentages are different in manufacturers, wholesalers, retailers and
type of violations. The highest percentage is 10 per cent to manufac-
turers that participated in a cartel. Fines paid by violators are contrib-
uted to the Japanese national treasury and are not distributed to private
parties injured by the violator’s conduct. Therefore, the court does not
take into account the fines imposed by the JFTC at all.

32 Whobears the legal costs? Can legal costs be recovered, and if
so, on what basis?

In general, each party must bear its own legal costs.

33 Isliabilityimposed on a joint and several basis?

Yes, tortfeasors are generally liable for actual damages on a joint and
several basis.

34 Isthere a possibility for contribution and indemnity among
defendants? How must such claims be asserted?

Yes. If there are several defendants, in the event that one defendant
is required to pay an entire damages award, that defendant may seek
indemnification from the co-defendants and demand a contribution
equivalent to their respective proportion of the damages. Such contri-
bution is commonly sought in these cases.

A defendant who paid the whole or a part of damages can seek
indemnification from the co-defendants in or out of court, provided
that, in order for the defendant to assert such claims, the amount paid
by the defendant to a victim or plaintiff must exceed the amount for
which the defendant is liable. The claim for indemnification from the
co-defendants is brought in separate proceedings from the principal
claim and normally pursued after a judgment or settlement of the prin-
cipal claim.

ANDERSON MORI & TOMOTSUNE

Tokyo 107-0051
Japan

Hideto Ishida hideto.ishida@amt-law.com
Takeshi Suzuki takeshi.suzuki@amt-law.com
Akasaka K-Tower Tel: +81 3 6888 1000
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35 Isthe ‘passing on’ defence allowed?

The passing-on defence may be taken into account, although not by
that name. In Japanese civil litigation, an award of damages must com-
pensate for the injury actually suffered by the plaintiff. This stems from
the underlying principle that the purpose of private actions is to com-
pensate for a loss, not to act as a deterrent. Based on this, if a direct
purchaser passes an overcharge down the supply chain, it may still have
difficulty showing the non-existence of an injury.

36 Do any other defences exist that permit companies or
individuals to defend themselves against competition law
liability?

No.

92

37 Isalternative dispute resolution available?

In theory, private claims for violation of the Japanese Antimonopoly
Law may be resolved by agreement through arbitration. Although
any such arbitration that has occurred under confidential conditions
would not be publicly reported, we believe that there has been almost
no such arbitration or alternative dispute resolution used in Japan for
Antimonopoly Law claims. This is because the Antimonopoly Law is a
‘national and public law’ in Japan and any matters arising under it are,
as a matter of practice, generally submitted to the JFTC regardless of
whether such private claims are settled through arbitration.
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