
Corporate Governance 2008

Published by Global Legal Group with contributions from:

A practical insight to cross-border corporate governance

www.ICLG.co.uk

The International Comparative Legal Guide to:

Anderson Mori & Tomotsune

Andreas Sofocleous & Co.

Arnold Bloch Leibler

Ashurst LLP

Bahas, Gramatidis & Partners

BCM Hanby Wallace

Bernotas & Dominas Glimstedt

Blake, Cassels & Graydon LLP

Boekel De Nerée N.V.

Cechová & Partners

Cervantes, Aguilar-Alvarez y Sainz, S.C.

Chiomenti Studio Legale

Cravath, Swaine & Moore LLP

Egorov, Puginsky, Afanasiev & Partners

Elvinger Hoss & Prussen

Freshfields Bruckhaus Deringer

Garrigues

Gencs Valters Law Firm

GKGS & Co. and Joseph Zaltzman & Co.

Gleiss Lutz

GVTH Advocates

Haavind Vislie

KhattarWong

KhattarWong Vietnam Limited & PBC Partners

Lee & Ko

Lenz & Staehelin

Linklaters LLP

Luiga Mody Hääl Borenius

Mannheimer Swartling Advokatbyrå AB 

Miro Senica in odvetniki 

Pachiu & Associates

Rønne & Lundgren

Roschier, Attorneys Ltd.

Soltysinski, Kawecki & Szlezak 

Spasov & Bratanov Lawyers' Partnership

Vasil Kisil & Partners

Vieira de Almeida & Associados

Wolf Theiss

Zhong Lun Law Firm

v



101
WWW.ICLG.CO.UKICLG TO: CORPORATE GOVERNANCE 2008

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 18

Anderson Mori & Tomotsune

Japan

1 Setting the Scene - Sources and Overview

1.1 What are the main corporate entities to be discussed?

The companies covered in the answers below are the joint stock
companies (kabushiki kaisha) whose securities are admitted to be
listed and traded on the Tokyo Stock Exchange (“TSE”).  The TSE
has three sections.  The First Section of the TSE lists the securities
of major companies which, for example, have an aggregate market
value in excess of JPY 50 billion at the time of listing.  Over 1,700
companies are listed in the First Section of the TSE.  The Second
Section lists the securities of mid-sized companies (over 450
companies are listed), and the Mothers Section lists the securities of
young, high-growth companies (nearly 200 companies are listed). 

1.2 What are the main legislative, regulatory and other
corporate governance sources?

Until recently, major legislation concerning companies was included
in the Commercial Law, which was the primary legislation regulating
all commercial transactions (including those such as transport trade
or maritime commerce).  In May 2006, the Companies Act came into
effect, materially amending and modernising the regulations
concerning companies under the Commercial Law and other related
laws and regulations.  The Companies Act, together with its
subordinate rules, sets out the basic principles which a company must
adhere to, whether listed or not, including incorporation, share
issuance, corporate governance, operations, disclosure of
information, mergers and acquisitions, and liquidation.  The
Companies Act requires companies to adopt articles of incorporation.
Companies may choose to override certain standard provisions
contained in the Companies Act by so providing in their articles of
incorporation, which generally include the provisions concerning
organisational structure, distribution of managerial power, the total
number of shares which may be issued, etc.
A company conducting business which the government has the
authority to supervise must also adhere to the laws which
specifically regulate its business (e.g., banking business (Banking
Law), trust business (Trust Business Law), insurance business
(Insurance Business Law) or pharmaceutical affairs
(Pharmaceutical Affairs Law) etc.).
The companies listed on the TSE must also adhere to the Financial
Instruments and Exchange Law (“FIEL”) and the TSE’s Securities
Listing Regulations, which regulate, among other things, disclosure
of information by listed companies.  Generally speaking, the FIEL
and the TSE’s regulations focus on protecting investors to a greater
degree than the Companies Act.

1.3 What are the current topical issues and trends in
corporate governance?

Recently, the shareholders of Japanese companies have gained
awareness of their rights.  It has become popular for them to require
the company to include their proposals in the agenda of the
shareholders meeting pursuant to the Companies Act or to initiate a
proxy fight pursuant to the FIEL and its subordinate rules.

2 Shareholders

2.1 What rights and powers do shareholders have in the
operation and management of the corporate entity/entities?

The shareholders are ultimately the owners of the companies, but
they have, in principle, delegated the power to operate and manage
the company to the directors (or, for a company with committees,
executive officers).  (For the remainder of these answers, the term
“directors” shall, as the context requires, include executive officers
as further described in the answer to question 3.1 below.)
Therefore, unless the articles of incorporation of a company require
a shareholders’ resolution for certain issues relating to the
operations and management of the company, the directors are the
ones who should handle the daily operations and management.
However, the Companies Act reserves certain rights and powers to
the shareholders by requiring a shareholders resolution for certain
issues.
The rights and powers to which the shareholders are entitled under
the Companies Act include, among other things, the following: (a)
decisions which materially effect the company’s business (such as
amendment of the articles of incorporation, mergers, corporate
splits, capital reductions and dissolution of the company); (b)
appointment and dismissal of directors, corporate auditors and
accounting auditors (see question 3.2 below for further detail); (c)
approval of financial documents; (d) decisions which materially
affect the interest of the shareholders (such as payment of dividends
and issuance of shares or stock options at specially favourable
prices); and (e) decisions which should not be left to the discretion
of directors (such as determination of directors’ remuneration (see
question 3.3 below for further detail) and the discharging directors’
liabilities (see question 3.9 below for further detail)).
As described above, the shareholders should, in general, exercise
their rights and powers by submitting their votes at the shareholders
meeting.  However, in extreme circumstances, the shareholders are
allowed to directly influence the operations and management of the
company before the company takes certain actions.  These powers
include, among others, the following: (i) shareholders who are
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likely to suffer damages due to certain issuance of new shares may
demand the company to cease issuing such shares; (ii) shareholders
who are likely to suffer damages due to mergers by summary method,
etc. may demand the company to stop such mergers; and (iii)
shareholders may demand the directors to stop engaging in certain
acts, if such acts are in violation of the laws and regulations or the
articles of incorporation, and they are likely to cause substantial
detriment to the company.  Please note, however, that some of these
rights require the shareholders to hold a certain amount of shares or
the shareholder to hold shares for certain period of time.

2.2 Do indirect shareholders (e.g. beneficial shareholders who
hold through nominees), have direct rights in relation to
the corporate entity/entities?

Generally speaking, indirect shareholders do not have direct rights
in relation to the company.  However, due to the fact that the
Companies Act allows electronic communication to or by
shareholders (see question 2.6 below for further detail), the TSE has
implemented the Electronic Voting Platform (http://www.tse.or.jp/
english/listing/meeting/index.html), allowing indirect shareholders
of the companies which chose to join this Platform to directly
obtain the company’s information and to submit votes at the
shareholders’ meeting. 

2.3 Are there any limitations on, and disclosures required, in
relation to interests in securities by shareholders?

Under the Foreign Exchange and Foreign Trade Act, a report must be
made to the finance minister, etc. if the holdings of foreign investors
increase to more than 10% of the shares of a listed company.  Further,
if foreign investors wish to increase their stake to more than 10% of
a company in certain industries which may have an impact on
Japanese security or those producing products which could be used to
manufacture weapons (such as the airline industry, nuclear business,
utility business, titanium alloy industry and carbon fibre industry),
then a report must be made to the finance minister, etc. prior to such
purchase.  In case the finance minister deems it necessary to restrict
such increase in the stake, then the finance minister may recommend
or even order the amendment of the terms of the purchase or stop the
purchase altogether.
There also are de-facto limitations on the number of securities that
foreign investors can hold in companies of certain industries, such
as the broadcasting industry (in case more than 20% of the
shareholding ratio of the company is held by foreign investors, such
company will lose its license to broadcast) and the air transportation
industry (in case more than one third of the shareholding ratio of the
company is held by foreign investors, such company will not be
permitted to conduct the air transportation business).
Regarding disclosure, a shareholder in a listed company must file a
report with the authorities concerning its shareholding ratio if the
percentage of ownership reaches 5%.  Thereafter, a report must be
made if the shareholding ratio increases or decreases by 1% or
more.  The report must be made by the shareholder itself and not the
company.
In addition to the above, though beyond the scope of this
publication, there are also insider trading rules and takeover rules
which limit the timing and speed for which shareholders can sell or
purchase certain shares.

2.4 What shareholders meetings are commonly held?

There are two types of shareholders’ meetings.  One is the ordinary

general meeting of shareholders, which is held annually for
purposes such as approving the financial documents, to pay
dividends, and to elect the directors and auditors.  The other is the
extraordinary general meeting of shareholders, which is held
whenever material issues arise which need to be resolved by the
shareholders.
All shareholders are entitled to receive a notice of convening a
meeting, but in order to attend and vote at a shareholders meeting,
a shareholder must have its name registered in the company’s
shareholders register as of the record date for each meeting.  If a
shareholder only purchases the shares of the company and does not
have its name registered, the company will be deemed to have acted
properly by sending notice only to the former shareholder who was
still registered as a shareholder.  
The vast majority of shareholder resolutions require a vote from a
simple majority of the voting rights present at the meeting, but some
resolutions which concern major issues of the company require
separate formula, such as (i) a vote from more than two thirds of the
voting rights present at the meeting, (ii) a vote from a simple
majority of the entire shareholders which should total more than
two thirds of the voting rights present at the meeting, or (iii) vote
from all of the shareholders.

2.5 Can shareholders call shareholders meetings or put
resolutions?

Although the default position is for the board to decide and the
representative director to call the shareholders’ meetings, a
shareholder may, by meeting certain requirements (such as the
amount of shares it holds or the period of time for which it has been
a shareholder), require that directors of the company convene a
shareholders meeting.  If such request is not met within a specific
amount of time, the requesting shareholder may convene a meeting
on its own after obtaining court approval.  A shareholder who meets
certain criteria may also require the company to include its
proposals in the agenda of the shareholders meeting.  Further, in
case a resolution is made at a shareholders meeting in substantial
nonconformity with the laws and regulations or the articles of
incorporation regarding its convocation, management, or
resolution, a shareholder may initiate a lawsuit to cancel the
resolution made at such shareholders meeting.

2.6 Is electronic communication to or by shareholders
possible?

The Companies Act allows electronic communication to be used.
The main cases are the following: (i) the company may send a
notice of convening a shareholders meeting to the shareholders who
gave consent to receiving notice by such means; (ii) the company
may, if allowed under the articles of incorporation, disclose certain
documents on its web site, which, as a general rule, must be sent
together with the notice; and (iii) the shareholder may submit its
vote at the shareholders meeting by electronic means when allowed
by the company.

2.7 Can shareholders be liable for acts or omissions of the
corporate entity/entities?

The shareholders are only liable for the amount of their capital
contribution in the company.  Although it is theoretically possible
for the shareholders to be liable for the company’s conduct due to
the doctrine of “piercing the corporate veil,” it is very unlikely that
such doctrine would be applied in the context of listed companies.
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2.8 Can shareholders be disenfranchised?

In ordinary circumstances, a company may not disenfranchise
shareholders unless the company’s articles of incorporation
specifically provide that certain classes of shares may be
compulsorily purchased by the company.  However, it is possible
for the shareholders of certain companies to be “squeezed out” in
the case of corporate restructuring.

2.9 Can shareholders seek enforcement action against
members of the management body?

In cases where a company suffers damages due to one of its
directors’ misconduct, the company, in the first instance, should
pursue such director’s responsibility.  However, since the company
is actually managed by the directors, it may choose not to pursue
such director.  Therefore, a shareholder who has held the company’s
shares for a certain period may demand the company to initiate a
lawsuit against the director.  If such demand is not met, then such
shareholder may initiate a lawsuit against the director on behalf of
the company.  
In case a shareholder suffers damages concerning the operation or
the management of the company due to the wilful misconduct or
gross negligence by the members of the management body
(including the directors, the corporate auditors, etc.), the
shareholder may pursue such directors directly.

3 Management Body and Management

3.1 Who manages the corporate entity/entities and how?

The management body of a company can be classified into two
types, according to the structure which the company has adopted.
One is the “Company with Auditors” and the other is the “Company
with Committee.”
Company with Auditors
This is the most common type of corporate structure for Japanese
companies.  Both the directors and corporate auditors are elected by
the shareholders.  The directors form a board of directors and the
board of directors elects, among these directors, a representative
director, who has the power to represent the company.  The daily
management of the company is conducted by the representative
director (the term “president” or “chairman” is not provided by the
law, though such terms are commonly used).  In addition, common
directors may be authorized by the board to represent certain
aspects of the business.  Some major decisions of the company
prescribed by law or the articles of incorporation are required to be
made by resolution at the board meeting or the shareholders
meeting.  In the case of a “Large Company” (a company with a
stated capital equal to or exceeding ¥500 million or with total debts
equal to or exceeding ¥20 billion or more), the corporate auditors,
whose duty is to audit the directors’ conduct, form a board of
corporate auditors. 
Company with Committee
This is a new type of the corporate structure which was introduced
by amendment of the law in 2002.  Only the directors are elected by
the shareholders.  The directors will form a board of directors and
elect the members for three committees among these directors.  The
three committees are (i) the audit committee, which conducts,
among other things, the audit of the directors and executive officers,
(ii) the nomination committee, which decides on proposals
regarding the election and dismissal of the directors to be submitted

at the shareholders meeting and (iii) the compensation committee,
which sets compensation for the directors and executive officers.
The board of directors also appoints executive officers to manage
the company by delegating certain aspects of the company’s
business to such executive officers.  However, unlike in the case of
the Company with Auditors, the executive officers are not required
to be elected from among the directors who are appointed by the
shareholders.  If several executive officers are to be appointed, the
board of directors must elect at least one executive officer who has
the power to represent the company (the term “chief executive
officer” is not provided by the law, though it is commonly used). 
Term of the directors
In a Company with Auditors, the length of directors’ service shall
be two years or less, whereas it shall be one year in a Company with
Committee.  Even if a longer term is agreed upon in the service
contract, such provision will not limit a resolution at the
shareholders meeting to replace the directors upon expiry of the
two-year period.

3.2 How are members of the management body appointed and
removed?

Company with Auditors
The directors are appointed and removed by shareholders
resolution.  The representative director is appointed and removed by
the board resolution.  However, if a proposal to remove a director is
rejected despite that director’s misconduct, certain shareholders
may request the court to remove such director. 
Company with Committee
The appointment and removal of the directors which constitute the
board and the committee is the same as a Company with Auditors.
On the other hand, the executive officers, including the
representative executive officers, are appointed and removed by
board resolution. 

3.3 What are the main legislative, regulatory and other
sources impacting on directors’ contracts and
remuneration?

The Companies Act provides that, for a Company with Auditors, the
remuneration of directors must be approved at a shareholders
meeting.  Most companies approve the maximum aggregate amount
of remuneration which should be paid to all directors in total and
give the board the power to decide how it should be allocated
among the directors.  The board may delegate such power to the
representative director.  With respect to a Company with
Committee, the remuneration of each director and executive officer
is decided by the compensation committee.
Further, the directors must disclose and obtain board approval in
case they are to engage in businesses that compete with the
company’s business, carry out transactions with the company, etc. 

3.4 What are the limitations on, and what disclosure is
required in relation to, interests in securities held by
members of the management body?

The limitations or disclosures required for the members of the
management body to hold the securities of a company are basically
the same with those described in question 2.3 above, though there
are certain restrictions under the FIEL which the members of the
management body must adhere to in order to ensure that they do not
violate insider trading regulations.
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3.5 What is the process for meetings of members of the
management body?

The board meeting could be called by any of the directors whenever
required by giving notice to all directors (and corporate auditors in
case of a Company with Auditors) pursuant to the requirements
stipulated in the laws and regulations or the articles of
incorporation.  Each director has one voting right and the resolution
is made, in general, with a simple majority of the voting rights
present at the meeting.  A director who has a special interest in the
resolution in question cannot vote for such resolution.  If allowed
by the articles of incorporation, the vote could be made in writing
or by electronic means by obtaining the consent of all the directors
and corporate auditors. 
The Companies Act requires the representative directors and the
executive officers to report to the board at least once every three
months on how the business has been carried out.  This
requirement, in turn, means that a company must hold a board
meeting at least once every three months.

3.6 What are the principal general legal duties and liabilities
of members of the management body?

The principal duties that the directors owe to the company include,
among others, the following:

Duty of Loyalty (the directors must perform their duties in a
loyal manner in compliance with the laws and regulation,
articles of incorporation and resolutions of the shareholders
meetings).
Duty to Report (the directors must report either to the
shareholders or the corporate auditors any facts which are
likely to cause substantial detriment to the company).
Duty of Care (the directors must assume the duty to
administer the mandated business with the care of a good
manager).
Restrictions on Competition and Conflicting Interest
Transactions (the directors must disclose and obtain board
approval in case they are to engage in businesses that
compete with the company’s business, carry out transactions
with the company, etc.).

3.7 What are the main specific corporate governance
responsibilities/functions of members of the management
body?

The Companies Act requires a Large Company and a Company
with Committee to have the board develop systems necessary to
ensure that the execution of duties by directors and executive
officers comply with the laws and regulations, the articles of
incorporation, etc.  The systems which must be developed include,
among others:
(i) a system to store and administer information concerning the

operation of the directors and executive officers;
(ii) a system concerning risk management in case of incurring

loss;
(iii) a system to ensure that the execution of duties by directors

and executive officers is efficient;
(iv) a system to ensure that the execution of duties by the

employees complies with the laws and regulations and the
articles of incorporation; and 

(v) a system to ensure that the audit to be conducted by the
corporate auditors is effective.

3.8 What public disclosures concerning management body
practices are required?

The names of the directors and executive officers and the address of
the representative director and the representative executive officer
are registered in the corporate register, which is disclosed to the
public.  Listed companies must file an annual securities report with
the local financial bureau, which is made available to the public.
Since the items such as the directors’ position, name, birth date,
background, term, and shares held are described therein, such
information is also disclosed to the public.

3.9 Are indemnities, or insurance, permitted in relation to
members of the management body and others?

If the articles of incorporation of a company so provide, certain of
the directors’ liabilities to the company may be discharged to a
limited extent by board resolution.  Further, even if the articles of
incorporation do not contain such provision, certain of the
directors’ liabilities may be discharged by shareholders resolution,
though approval of all shareholders is required to discharge the
directors’ liability in full.  Further, a company may, if allowed by
the articles of incorporation, also enter into contracts with its
outside directors, limiting their liabilities to the company to a
certain extent.
Directors’ and officers’ insurance is not restricted and is therefore
permitted.  Although the company can pay the insurance premiums,
the payment of such premiums is construed to be a part of salary
paid to the relevant directors. 

4 Corporate Social Responsibility 

4.1 What, if any, is the law, regulation and practice
concerning corporate social responsibility?

Currently, there are no laws and regulations regulating corporate
social responsibility (“CSR”).  However, many of the major
companies have been aware of the importance of CSR and have
been acting accordingly by disclosing CSR reports on a voluntary
basis. 

4.2 What, if any, is the role of employees in corporate
governance?

The employees of a company do not have any specific role in
corporate governance. 

5 Transparency 

5.1 Who is responsible for disclosure and transparency?

Generally speaking, the representative director or the representative
executive officer has the ultimate power concerning the daily
management of the company unless such power has been
specifically delegated to other directors or executive officers.
Therefore, the representative director or the representative
executive officer has primary responsibility for disclosure and
transparency.  However, other executives such as the directors,
corporate auditors, accounting auditors, etc. also bear collective
responsibility to a certain extent.
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5.2 What corporate governance related disclosures are
required?

Among other documents, the contents of the corporate register, the
balance sheet of the company, and the annual securities report (and
the semi-annual and quarterly securities reports) are required to be
disclosed to the public.  The annual securities report contains a wide
variety of issues concerning the company such as the company’s
approach to corporate governance, along with its business
performance, amount of sales and turnovers, material agreements that
were entered into, developments and investments, distribution of
profits, consolidated and non-consolidated financial statements, etc. 

5.3 What is the role of audit and auditors in such disclosures?

There are two types of auditors in a company, depending on the
company’s structure which the company has adopted (Company
with Auditors and Company with Committee).  One is the
accounting auditor, who shall be a licensed accountant or
accounting firm and whose main purpose is to audit the financial
statements of the company.  The other is the corporate auditor, who
audits the entire business of the company in case such company has

adopted the structure of the Company with Auditors (in case of a
Company with Committee, the directors forming the audit
committee assume such role).  The roles which such “auditors” play
relative to disclosure are those described in question 5.1, where the
representative director or the representative executive officer has
primary responsibility for disclosure and transparency, but the
accounting auditor and corporate auditors also bear collective
responsibility. 

5.4 What corporate governance information should be
published on websites?

There are no requirements for a company to publish corporate
governance information on its web site.  However, since the
Financial Services Agency implemented the Electronic Disclosure
for Investors’ Network (“EDINET”) in May 2000, the annual, semi-
annual, and quarterly securities reports of listed companies are
disclosed by the Ministry of Finance through the EDINET.  Further,
disclosure of certain information by listed companies, due to the
requirements of the TSE’s Securities Listing Regulations as
described in question 1.2 above, is available through the Timely
Disclosure Network (“TDnet”), which is managed by the TSE. 
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